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DISTRICT OF MASSACHUSETTS, to wit : 

[L. S.] Dutrid Clefk*i Office. 

BE IT REMEMBERED, that on the sixteenth day of 
^^oTember, A.D. 18S0, in the fifty-fifth year of the Indepen- 
dence o( the United States of America, Dorr aitd Howlard, 
of the said District, have deposited in this Office the title of a 
book, the right whereof they claim as proprietors, in the words 
following, to mi .*— 

(« New England Sheriff: or, Digest of the Duties of CItiI Of. 
ficers ; being a Compendium of the Laws of Massachusetts, with 
reference to those of the neighboring States, upon thoie tabjects. 
With copious Form8.-\By Isaac Goodwin, Counsellor at Law.-^- 
*' It ought distinctly to be understood, that when Sheriffs conduct 
with good faith, neither the coigrt, the bar, nor the public should 
favor prosecutions against them for inadvertent mistakes.^' 

Opitiion of the Courts 2 Aeio Hampehire Reporte^ 147. 

In conformity to the Act of the Congress of the United' States,., 
entitled, ^* An Act for the encouragement of learning, by secur- 
ing the copies of Maps, Charte and Books, to the Authors and 
Proprietors of such Copies, during the times therein mention- 
ed I*' and also to an Act entitled, ^ An Act siipplementary to an 
Act, entitled, an Act for the Encouragement of Learning, by 
securing the Copies of Haps, Charts and Books to the Authors 
and Proprietors of such Copies during the times therein men- 
tioned ; and extending the benefits thereof to the Arts of Design- 
ing, Engraving, and Etching Historical and other Prints.^' 

JNO W DAVIS I CUfk of the Dittncl 
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PREFACE. 



• 

No branch of the law, presents subjects, 
calling for prompt and correct decision, more 
frequently than that relating to the various 
duties of civil officers. Questions involving 
the rights of p^^rsons and property, oftentimes 
must be determined by the ministers of the 
law, without an opportunity for deliberate in- 
quiry, or for that patient investigation which 
is generally permitted in other departments 
^of jurisprudence. Nor, is it the executive ofr 
^ficer alone, that is called upon for a hasty 
determination. Inquiries are daily present- 
ed to members of the jirofession, upon this 
part of legal science, an answer to which 
cannot long be delayed, without jeopardizing 
valuable interests. To arrive to a satisfac- 
tory result, the statutes and adjudged cases 
of his own State, at least, comprised in more 
than a score of volumes, and those of no di- 
minutive size, must be consulted, and critical- 
ly collated. The exigencies of the commu* 
nity, seemed therefore, to require a compen- 
dium of this branch of the law, systematical- 
ly arranged, which would at once serve as a 
convenient manual for officers; and by fur- 
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nishing an index to the statute books and re- 
ports, be not wholly useless to the more 
learned professional practitioner. But few 
are constituted wi^ ihsA htippy temperament 
of mind and vigor of intellect, as not some- 
times to feel the truth of the^ remark of the 
lugubrious lexicographer, "That which is 
obvious is not always known, and what is 
known is not always present ; and the stu- 
dent shall often in vain trace his memory at 
the moment of need, for that which yester- 
day he- knew witlj intuitive readiness, and 
which will come, uncalled, into his thoughts 
to-morrow." 

<jrentlemen of the profession, in different 
parts of the commonwealth, have long ,felt 
the want of a work to supply this deficiency. 
The peculiar character of out attachment 
and jail laws — of the office of sheriff, and 
the novel relation in which he stands to his 
deputies, and those to each other — the fre- 
quency of legislative interposition, and of 
judicial interpretation, have rendered Eng- 
hsh books upon this subject, comparative- 
ly of Uttle value. The learned work of Mr. 
Backus, shews the impossibility of em- 
bodying the disjointed codes of this branch 
of American law, into a single treatise of any 
practical utility. The histories of the twen- 
ty-four States, composing the confederacy, 
shew the impossibility of ever establishing an 
uniformity upon this subject. 

Massachusetts, N. Hampshire, and Maine, 
having adopted nearly the same system ; it 
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waa supposed a treatise fembracing the stat- 
utesy^uid ndjiulgecl casee of ^each jurisdictioQ, 
wijth par tiou W reference to those of the par- 
ent government, might be of practical value 
ia each of those Statesi^-^Such was the task 
the compiler of this work assigned to him- 
self: how far the execution answers the de- 
sign, is submitted to the judgment of his 
peers. He is already aware, that notwith- 
standing his endeavors, many defects will be 
discoverable, not only from the omission of 
valuable information, that has escaped his re- 
searches, but likewise from an imperfect use 
of such as has been retained. But it is con- 
fidently hoped, jjwiien the cAHdid and judi- 
cious reader considers the great variety of^ 
topics introduced, and. the multipUed sources 
from whence die materials were drawn, that 
a charitable allowance will be made for those 
inaccuracies, against which, the most unre- 
mitted vigilance cannot effectually guard. 

Similar compilations, have been contem- 
plated by gentletoen of the profession, but 
the inadequacy of the reward, when compar- 
ed, with the great expense of time and labor 
expended in collecting, arranging and con- 
densing the varioi^ statutes and cases, it is 
believed, has heretofore deterred any one 
from the undertaking. A few years since, 
the task was commenced by a learned friend 
and neighbor, who made some progress in 
collecting materials for a similar compilation ; 
but the pressure of less vexatious, and cer- 
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tainly not tess profitable avocations, by which 
he is so honorably acquiring a high profes- 
sional reputation, induced him to abandon 
the work, and with a generosity character- 
istic of his profession, he liberally bestowed 
upon the present editor, his manuscripts, 
the result of much labor, and great research. 
From this source, and from many others, 
the recollection of which will be cherished 
with gratitude, but of which our limits will 
not permit an enumeration, the compiler now 
presents this work, a humble offering to the 
great cause of public justice ; hoping it may 
subserve in some small degree, to illustrate 
the science to which his life Jias been devot- 
ed, and lessen the labors of that meritorious 
class of his fellow citizens, without whose ex- 
ertions, statutes would be but parchment, 
and civil security would resolve into anar- 
chy. 
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for past read part owners. 

insert which next after place, 

insert if next after for, 

rea/i have iostead of bear. 

read levied instead of laid* 

read wound for word. 

read take for give, 

read jailer for sheriff, 

for the jurors fees see page 284. 

read 485 instead of 48. 

last word, for statutes read sheriff. 



List of GouNTiiis in Massachusetts, with the dates 
OF Incorporation, and names of their Sheriffs 

AT THE termination OF THE PROVINCIAL GOVERN- 
MENT, AND AT OTHER FXRI0D8. 



Suffolk, 

£s8ex, 

Middlesex, 

Hampshire, 

Plymouth, 

Bristol, 

Barnstable, 

Dukes, 

Nantucket, 

Worcester, 

Berkshire, 

York, 

Cumberland, 

Lincoln, 

Hancock, 

Washington, 



Skeriffs in 1774. 

Stephen Greenleaf 
Rich'd Saltonstall 
David Phipps 
Sol. Stoddard 
James Warren 
Sylv. Richmond 
Nathaniel Stone 
William Mayhew 
Benj. Tupper 
Gardner Chandler 
Israel Stoddard 
Jer. Moulton 
William Tyng 
Charles Cushing 



l&i3 
11643 
^1643 
1662 
1685 
1685 
1685 
1695 
1695 
1731 
1761 
1793 
1811 
1812 
1653 
1760 
1760 
1789 
1789 
1789 
1805 
1800 
1816 



Suffolk, 

Essex, 

Middlesex, 

Hampshire, 

Plymouth, 

Bristol, 

Barnstable, 

Dukes, 

Nantucket, 

Worcester, 

Berkshire, 

Norfolk, 

Franklin, 

Hampden, 

York, 

Cumberland, 

Lincoln, 

Hancock,, 

Washington, 

Kennebec, 

Oxford, 

Somerset, 

Penobscot, 



Sheriffs in 1790. 

Jeremiah Allen 
Bailey Bartlett 
Loamipi Baldwin 
£li8ha Porter 
Geo. Partridge 
Zeph. Leonard 
Joseph Dimraick 
Benjamin Smith 
John Gardner 
John Sprague 
Thom. J. Skinner 
Johnson Moulton 
John Waite 
Edmund Bridge 
RichM Hunne well 
John Cooper 

^.1820. , 18S0. 

-Joseph Hall Ch's P. Sumner 

Bailey Bie^tlett | Jose|»fa Sprague 
Nathaniel Austin Nathaniel Austin 
Joseph Lyman Joseph Lyman 
Nathan Hay ward Nathan Hay ward* 
Horatio Leonard Horatio Leonard 
Wendell Davis David Crocker 
Jethro Worth Isaiah D. Pease 
Jere'h Lawrence Uriah Gardner 
Tho's W. Ward Calvia Willard 
Henry C Brown Henry C. Brown 
Elijah Orane Elijah Crane 

Epaphras Hpy t Epaphras Hoyt 
John Phelps John Phelps 

Ichabod Goodwin 
Richard Hunnewell 
Samuel Thacher 
Ge«rge Watson 
John Cooper 
Chandler Robbins 
Cyrus Hamlin 
^cbard Sawtell 
Jedediah Herrick 



SHERIFFS m THE STA^E" OF BTAPN^E. 

The term of office ts Umittd U> four years. 

York, 

William Moody 



Josiab W. Seaver 
same 

John Spring 
Cumberland, 

Joseph E. Foxcroft 

same 
Noah HinkJey 

Petei: H. Greene 

. same 
Samuel Winter 
Hancock, 

Leonard Jarvis 

same 
SewfiU Watson 
Washingtony 

Horatio G. B^Ich 



▲PPOINTISD 

/«1y I, ISSO'^d^ceds^d. 
March 90^1822— re-appointed. 
March 16,18^— -term expired* 
March 30, 1830. 



May 2iB, X821— re?appointed. 
Feb; 15, 18S5— term expired. 
March 30, 1830. 

May 11, 1821--re-appoinied. 
Feb. iSj 1825— term expired. 
March 30, 1830. ' 

March 30,1821— .re-appointed*. 
Feb. 28, 1625— term expired. 
March 30, 1830. 



July 7, 1820— re-appointed. 

same, July 14, 1824, and June 25, 1828— resigned. 

Ichabod Bucknam July £», 1830. 

Kennebec, 

Jesse Robinson Nov. S4, 1820 — re-fippointed. 

sumo, Sept. 16, 1^24, and June 26, 1828. 
Oxford, 



Cyrus Hamlin 

William C. Whitney 
aafhe 
Som&rads 

Benjamin Adama 
tame 

Jonas Farlini jun* 

Joseph Loektt 
PenchMCoi, 

Jededifth Hbrfick 

Royal Clarke 



Septi 2, 1820— resigned. 
Feb; 12; 1823— Ve-appointedi 
January 26, 1827. 

Sept. 1, 1820— rorappointed! 
Sept. 25, 1824 — remgned. 
Feb; 2% 1825^term eirpired. 
March 30, 1830. 



March 3, 1821— removed. 
9otl 22, 1821— term expired^ 
William D. WillianMon Dee. 7, 1825'-deiDlided, 
. John Wiikina. Januafy 3, 1826~'re8ighed; 

Daniel Wilkioa October 25, 1828; 

Waldo,* 
^ Josc^lUlaU March % 1827. 



* Ik>oorp0raiiBdia 18S7. 
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POWER AND DUTY OF SHERIFFS. 



SHERIFF. 

I 

A. Of the nature of the office, appoiittment 

and qualifications. 

1. Cf the Office of Sheriff generally . 

'Fhe sheriff is the chief executive officer of tlie coun- 
ty. He is the principal conservator of the peace for his 
jurisdiction, and has power to call to his aid the posse 
comttfxtus or physical force of the couhty. It is an of- 
fice of high trust/ and has continued from times of re- 
mote antiquity.^ In Massachusetts, however, no such 
officer existed previous to the Provincial Charter of 
1692.* In England he is clothed with extensive judi- 
cial powers which are much restricted in this state. 
And although the custody of the county here as well as 
in Great Britain is committed to his care, yet with us 
his duties are principally ministerial, derived from stat- 
ute, and the usages of the common law. He cannot 
assign over or farm out his of&ce, hut he must execute 
it in person, of by* his deputy for the fees established by 
law^*. He is not liable to have his body arrested in any 
civil action, either on mesne process or execution.*^ 

2. Appointment and tenure. 

He is appointed by the governor and council, and 
holds his office during their pleasure, subject, however, 
to be removed by impeaclunent before the senate.^ He 
is also liable to removal for neglecting to renew his 
bonds to the state treasurer in certain cases,® and by 
neglecting for the space of forty days after notice to pay 
the amount of any execution against himself/ He is to 
be sworn in the same manner as other public officers 
^are. 

•See Note A. b5. M. R. 396. cstat. 1783. ch. 44. 'Cons. 
«fa. 6. Art I. and amdt. VI. eStat. 1794. cb. 53. »ad 1624. 
€h. «3. 'St. 1783. ch. 44. 
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3. Incompaiibh with other Offices. , 

He is incapable of holding the offices, either of judge 
of probate, register of probate or register of deeds, 
or of taking a seat in either branch of the legislature, 
and his acceptance of a seat in congress shall be deem- 
ed a resignation of his office of sherifi^. Nor can he 
hold more than one other office by appointment of the 
governor, the legislature, or by election of the people 
of the state or of any county.** 

4. JVb< to appear as Stiomey. 

Nor can a sheriff or his deputy appear as attorney in 
any court or before any justice of the peace, to assist 
or advise any party in a suit, not can he make or fill up 
any writ or other process, or draw or make a plea for 
any other person, but all such actd done by any such of- 
ficer shall be void.*^ 

5. Of the payment of Excise, 

If appointed for either of the counties of Suffolk, Es- 
sex, Middlesex, Hampshire or Worcester, before he 
takes any of the fees or profits of his office, he must 
pay to the treasurer of the. county forty dollars, if for 
any other county twenty dollars. The certificate of 
such treasurer must be lodged with the secretary of 
the Commonwealth**. 

6. To notify Coroners of appointment. 

Any person appointed sheriff and legally qualified to 
execute said office, must give* notice thereof as soon as 
may be to the respective coroners of the same county.* 

7. Cfthe bonds required of the Sheriff, 

Every sheriff shall give bonds to the treasurer of 
the Commonwealth for the ^thfiil performance of his 
duties and to answer for the malfeasance and misfea- 
sance of his deputies, at the discretion of the court of 
common pleas.^ At the term of said court, which 
may be held in the respective counties next after the 
last Tuesday of June annually, the justices thereof are 
required to consider the sufficiency of the security giv- 
en by the sheriff and if they adjudge it insufficent, the 
clerk shall record the adjudication, and give notice 
thereof to the sheriff who shs^ be required by the court 

•See Cont. ch. VI. art. 11. bCons. Ibid. cSt. 1783. ch. 44. ^St. 
1795. ch. 80. «St. 1792. ch. X7. fSt. 1783. ch. 44. 



SHERIFF. 15 

to procure satisfactory security at the next term, and in 
case of neglect, he shall forfeit ^150 per month to the 
use of the Commonwealth, to be sued for by the attor- 
ney general, in an action of debt, and the name of such 
sheriff shall be certified by the court to the governor 
and also to the- attorney general, and the governor 
with the advice of the council shall forthwith remove 
such sheriff, unless reasonable cause shall be shown for 
such neglect, or unless he shall within twenty days fur- 
nish security tot the satisfaction of the governor and 
council.* The like proceedings are to be had, whenev- 
er any surety upon a sheriff's bond shall petition the 
court to be discharged from any further responsibility 
ihereon, and in case the sheriff Airnishes the new secu- 
rity, the surety is forever afterwards released from said 
b6nd.** As the statute does not require the court 
should make a record of their adjudication, unless they 
determine the security insufficient, it ' will be presumed 
that the bond was approved by the court if it be found 
upon the files of the clerk.* 

8. Of the remedies upon said Bonds, 

Any individual who has suffered by the malfeasance 
or misfeasance of the sheriff or any of his deputies may 
have his remedy upon this bond, by a suit in the name of 
the treasurer of the state, and the like indorsements 
may be made upon the writ and the like proceedings 
be had thereon to final judgment and execution, as may 
be had upon an administration bond given to a judge of 
probate.^ The action survives against the executor or 
administrator of any deceased sheriff.* It is the duty 
of the treasurer to deliver an attested copy of any such 
bond to any person applying and paying ^r the. same, 
which copy shall be received in evidence in any case : 
If the execution of the bond is disputed, the court may 
order the treasurer to bring the original bond with him 
into court/ The sureties upon a sheriff's bond are al- 
so liable for the defaults or misfeasances of any gaoler 
or deputy sheriff, afler the resignation or death of the 
sheriff.^ The sheriff's estate or that of his sureties is 
liable even in case of the death of the deputy.^ Suits 

aSt. 1794. cb. 53. bSt. 1824. ch. 23. ci4. M. R. 167. dSt. 
1805. ch. 99. est. 1805. cb. 99. fSt. 1808. ch. 46. g4. M. R. 
480: 12. M. R. 127. Mbid. 
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against him for the default of any of his deputies must 
be brought within four years next after the cause of ac- 
tion accrued,* 

When judgment is rendered for the penalty upon a 
sheriff's bond, execution shall issue for the amount ac- 
tually due to the plaintiff, and if further damages ac- 
cme by new breaches of the condition, scire facias for 
another execution lies until the penalty is exhausted.^ 

9. Power to $erve Writs after removal. 

All sheriffs when removed from office, as well 
as their deputies, shall have power to execute all 
precepts in their hands, at the time of such removal. 
And the sheriff is held answerable for the delivery over 
to his successor, all prisoners in custody at the time of 
his removal from office, and to that intent shall retain 
the custody of the jail, until his successor shall be ap- 
pointed and qualified as the law directs.' When a 
sheriff is removed from office, the clerk of the court, 
from whence executions have been iesu«d and return- 
ed not satisQed, shall be empowered as soon as another 
sheriff is appointed and qualified to make out alias exe- 
cutions, in common form, as well against the body as the 
property of such persoa so removed.** 

B. Of the duties of Sheriff which he cannot 

delegate. 

1. Cf the appointment of Deputies. 

He has the sole appointment of his deputies and jail- 
ers, for whom he is answerable, and they may be re- 
moved at his pleasure.® 

2. To deliver over to his successor all prisoners in his 

custody. 

He is accountable for the delivery over to his success 
sor, of all prisoners, which may be in. his custody at the 
time of his removal, and for that purpose he shall retain 
the custody of the jail until his successor shall be ap- 
pointed and qualified as the law directs.^ 

3. To keep a Calendar of Prisoners. 
It is his duty to keep a true and exact register or 

•St. 1796. ch. 71. b4. M. R. 68. «St. 1783. ch. 44. <»lbid. •!- 
bid. flbid. 
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calendar of all prisoners coimnitted to the jail, in a large 
bound book, provided and kept for that purpose only, 
containing a distinct and fair list of all the prisoners, 
with their names, places of abode, additions, the time of 
their commitment and for what cause, and of such as 
are conmiitted for criminal offences, a description of 
their persons, together with the time when, and by 
what authority any prisoner shall be liberated, and if 
any prisoner escapes the time and manner of the escape 
shall be noted in the said book.* 

4. Books and papers to be delivered to his successor. 

Upon the death or removal of any sheriff, all war- 
rants, mittimuses, writs and instruments of any kind, or 
attested copies thereof, regularly filed in order of time 
by which any prisoner shsdl be committed, enlarged, or 
liberated, together with the book in which the same shall 
be kept, with the calendar aforesaid, shall be delivered 
over to the successor in office, on the pentdty of £50 to 
be paid by said sheriff removed, or by his executor or 
administrator, to any person who shall sue for the same.* 

5. Power to punish prisoners in certain cases, and liabili- 
ty for escape of debtors from jail. 

If any person confined in jail, upon charge or convic- 
tion of crime, shall be unruly or disorderly, or shall 
wantonly break, injure or destroy any article of bedding, 
furniture, or the windows of said jail, it shall be lawful 
for the sheriff of the county, after due inquiry into the 
circumstances of the case, to order such prisoner to be 
kept in solitary imprisonment in the most retired and 
solitary part of said jail3 and during such imprisonment, 
the said prisoner shall be fed on bread and water only, 
unless other food be necessary for the preservation of 
life : provided such solitary imprisonment shall not ex- 
ceed ten days for each offence.** If any debtor shall be 
convicted of either of said offences, before a justice of 
the peace, upon complaint of the jailer, he shall be lia- 
ble to the same punishment, for a time not exceeding 
five days for any one offence.* 

But this act is not to be construed to take from the 
lieeper of the jail, the authority which is by law now 

aSt. 1784. ch. 41. bSt. 1833. cb.U8. clbid. 
2* 
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vested in him to preserve order in the prisofi, and strict 
discipline among the prisopers.* 

He is liable to the creditor for the escape of any prison- 
er, either from the negligence of the jailer or from the 
insufficiency of the jaU; in this latter case, the county 
shall remunerate him.** 

6. To see to the cleanline88 of the jaib. i 

It is his duty to see that the jails are kept clean and 
healthy, and that the walls are whitewashed with lime in 
April or May in every year, and as much oftener as the 
court of sessions may order ; and also that strict atten- 
tion is paid to the personal cleanliness of the prisoners.' 

7. Gf processes which he must serve in his oum proper 

person. 

The process de homine replegiandoj can be served on- 
ly by the sheriff in his own proper person, excepting 
when he is a party. He is under obligation to take the 
recognizance of the party and his sureties, and return 
the same mto court ; this being an act of a judicial na- 
ture cannot be delegated.** Under the statute forybrci- 
hle entry and detainer^ all the duties are strictly ministe-* 
rial, yet the sheriff caimot delegate his authority. The 
warrant of the magistrate must be directed to him^ and 
he only can summon the jury and serve notices upon 
the parties.' So upon the statute for the removal of 
nuisances y the warrant for calling the jury must be di- 
rected to the sheriff only, who must attend the court, 
and if a competent number of jurors do not appear, he 
must fill the panel de talibus ctrcumstantibus.^ 

8. Of his duUies in rettamng votes ai Electums. 

•The constitution provides that the town clerks may 
return the votes given in the respective towns for gov- 
ernor, lieutenant governor, counsellors and senators,** 
to the sheriff thirty days before the last Wednesday in 
May in each year ; and it is the duty of the sheriff to 
return them to the secretary's office, seventeen days at 
least before said last Wednesday. Any sheriff who 
neglects to make return of the votes for any election 

••St. 1823. ch. 148. bst. 1784. ch. 41. cSt. 1817. ch. 149. 
dSt. 1786. ch. 58. ^ll M. R. 271. fSl. 1784. ch. 8. and St. 1801. 
ch 16. i^Conit. cb.2. sect. 1. 
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within the time prescribed, shall forfeit a sum not ex- 
ceeding $500 nor less than $50.* The votes for 'rep- 
resentatives to congress, may be returned to the sher- 
iff, within fourteen days after the election, and 'it is the 
(duty of the sheriff, to return them to the secretary 
within 40 days, from the time of the election.** The 
penalty for neglect under this statute, for not returning 
votes or distributing precepts, is not less than $200 nor 
more than $^000. 

9. To adjourn Courts in certain cartes. 

Whenever by reason of sickness, accident, or any un- 
foreseen cause, neither of the justices of the supreme 
judicial court shall arrive before sunset of the day up- 
on which the court should open, the sheriff of the 
county shall, by proclamation, posted upon the door of 
the court house, adjourn the court from day to day 
until one of the justices arrive.*^ So of the court of 
common pleas: whenever no justice shall attend at the 
time or place at which said court, by law or previous 
adjournment, was to have been held, then the sheriff' 
may adjourn said court from day to day or from time to 
time, as the circumstances may require; and shall make 
public notification thereof, in writing, or by publishing 
the same in a newspaper printed in the county.** * 

10. To regulate the employment of Convicts. 

All persons sentenced to hard labour in any house of 
correction or jail used for that purpose, shall be set to 
work by the keeper. And it is the duty of the sheriff 
to oversee the execution of all such sentences, and to 
make rules and regulations to effect the purposes of the 
act, which are to be reported to the court of common 
pleas and municipal court, for the counties where such 
houses are situated ; ifhich courts have power to alter 
or repeal such rules as they may think proper.* The 
sheriff has power to order into solitary confinement, af- 
ter due inquiry, any convict who shall be unruly or dis- 
obey any of the rules prescribed for the government of 
the house, and to cause such Convict, so confined, to be 
fed on bread and water only, for the term of ten days 
for every offence.^ Courts of criminal jurisdiction have 

•Const, ch. 2. sect. 1. 1795. ch. 65. »»18S2. ch. 22. cisa*. 
14. dlbld.79. «1818. 123. f St. 1818. ch. 123. 
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power to aentence convicts, conditionally y as by ordering 
them to pay a fine, within a given period, and in default 
of payment, to suffer some other punishment ; and it is 
made the duty of the sheriff having charge of the offen- 
der to cause such punishment to be inflicted, provided 
the fine shall not be paid within the limited time.* 

11. Cfhis power in calling out the J^Uia to suppress i»- 

surrections, 

* Whenever an insurrection shall have taken place, to 
obstruct the course of justice, or the due execution of 
the laws, or that there is reason to apprehend, that a 
dangerous insurrection for these purposes will be excit- 
ed, it is made the duty pf the civil ofiic^rs of the coun- 
ty, as well the sheriff as the justices of the several 
courts of judicature, within the county, immediately to 
give information to the governor, who may order the 
proper officers of the militia to detach so many troops as 
may be thought necessary to support the civil authori- 
ty, and to apprehend and secure those who may be con- 
cerned in the insurrection.^ If in opinion of the sheriff 
or of two justices of either of the judicial courts with- 
in the county, it should be necessary that such a force 
should instantly be raised and called forth for the pur^ 
poses aforesaid, and if by reason of distance, the proper 
orders could not be obtained from the governor, then 
the sheriff may certify the fact to the major general of 
the division or to the commanding ofiicer of some regi- 
ment or corps in the vicinity, requesting him to detach 
the whole, or a competent number of the militia, under 
Ids command, as the sheriff may think necessary to de- 
feat the purposes of the insurgents, and to apprehend 
and bring them to trial, of which, notice ia to be forth- 
with given to the governor. The militia so ordered out 
are to be ^nder the command of the civil ofiicer, unless 
in case of rebellion declared by the legislature.^ .' 

12, Duties in selecting^ Jurors, 

This prerogative of the sheriff, so extensive under 
most other governments, is confined within narrow lim- 
its by the laws of this state. 

The courts of sessions are required within one year 
tiler every census of the population, to divide their re- 
»St. I7«f ch. 53. bSt. 1786, ch. 59. clbid, 
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spective counties into convenient districts, not less than 4 
four nor more than twelve in number : — and to give no- 
tice of the division to the clerks of the several courts, 
who are to issue writs of venire facias, directed to the 
constables of the several towns, for as many jurors as 
may be deemed necessary at any term of the court, by 
causing them to be drawn froih the jury boxes of the 
several towns according to law. 

It is the duty of the sheriff to forward the venires to 
the respective constables without delay : — and when 
from challenges or otherwise, there shall not be a com- 
petent number of jurors to try an action, the sheriff or 
his deputy may fill the "panel de talibus drcumstantihus ^ 
but no person shall be considered as competent to be 
returned, unless his name is in the jury box of his town ; 
unless the parties consent; and there must be at least 
seven, on the panel whose names were returned in the 
venire,* 

Any sheriff who shall so neglect the duties enjoined 
upon him^by the act regulating the selection of jurors, 
as to prevent a compliance with any of its provisions, 
shall be fined a sum not exceeding fifly dollars, at the 
discretion of the court. 

13. To execute sentences of death. 

It is the duty of the sheriff to cause execution to be 
done upon any person upon whom sentence or judgment 
of death shall be passed or given.^ The authority in 
this case must be a warrant from the supreme execu^k 
tive of the state, under the great seal, with a copy of 
the record of the conviction annexed. In case of a 
conviction of murder, committed in a duel, the court 
may at their discretion, order the body of the convict to 
be dissected and anatomized ; in which case, it is the 
duty of the sheriff to deliver the dead body, to a pro-, 
feasor of anatomy, in some public college, when re- 
quired ; otherwise, to any surgeon who shall be attend- 
ing at the place of execution to receive the body and 
will engage for the dissection and anatomizing thereof.^ 

14. Cfthe compensation of Sheriffs, and of his duHes in 

destributif^ tertain precepts. 
The ordinary fees of sherifis and their deputies will 

»Stat. 1807. ch. 140. bMass. Bay, St. 1777. ch. 72. sect. 24- 
cSt. 1804. th. 123. 
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be noticed in a subsequent chapter. For services per- 
formed by the sheriff personally, he is entitled to the 
whole fees; but the fee bill enacts, that he shall not de- 
mand of his deputies, more than at the rate of tiDerdy 
five per centumj on the amount of fees £br travel and ser- 
vice.* 

A sheriff cannot compound with his deputy and take 
more than a foufth part of the fees for certain services 
and travel, and appear to compensate the deputy by re- 
leasing the fees for other services, but he is limited to. 
that proportion for services of every description done by 
the deputy. 

A bond from a deputy to the sheriff conditioned that 
he should pay over one tiiird pari of his fees for travel and 
servicey is a void bond.^ But a bond, that the deputy 
should pay over one quarter part of all fees received by 
him, is a valid and legal contract.*^ 

Sheriffs are required to transmit to the assessors of 
the several towns, immediately upon receiving the same, 
the warrants of the state treasurer, for any tax levied 
by the legislature.** 

For this service he is entitled to such compensation 
as the court of sessions may order, provided the sher- 
iff, shall first produce to the court the certificate of the 
assessors, or of the town clerk or other satisfactory 
proof that the warrants have been actually received by 
the assessors.*^ 

The fee bill further provides, that the sheriff shall re- 
«eive eight cents eachy for dispersing vemres for jurymen, 
treasurer warrants and proclamations of all kinds.' 

And for the encouragement of the sheriff in each 
county, to take and use all possible care and diligence 
for the safe keeping of prisoners committed to his cus- 
tody, he shall have such annual salary allowed as the 
court of sessions may order, from the county treasu- 
ry, not exceeding /brhf dollars for the county of Suffolk, 
nor twenty five dollars for any other county.^ 

For returning the votes for governor and other pub- 
lic officers, to the secretary, he shall have eight cents a 
mile, computing from his place of abode to the secreta- 
ry's office, to be paid by the state ; but one travel to be 
allowed for the whole. > 

»St. 1795. ch. 41. b5 M. R. 395. ^7 M. R. 33. dStat. 1785. 
ch. 46. cSt. 1795. ch. 41. fibid. clbid. 



SHERIFF. 23 

All courts have power to make a reasonable allow- 
ance to the sheriff for his dsdly attendance upon their 
sittings. 

On every trial in a court of record, he is entitled to 
J^teen centSj and on every default eiM cenU.*^ These 
are accounted for to the crier with the jury fees. So 
upon the trial of each criminal, some small fees are al- 
lowed to the sheriff, at the discretion of the court, 
which varies in different counties. 

C. Of deputy sheriffs. 

1. Cfihe reUUion of Sheriff and deputies to each other. 

The deputies are all servants of the sheriff, and he is 
accountable for their acts; but in relation to each^other, 
they are often considered as several officers having dis- 
tinct rights and liabilities.^ 

Therefore controversies between deputies of the same 
sheriff, respecting attachments at the suits of different 
creditors^ ought to be adjusted by the sheriff, as in set- 
tling these rights, he must determine and proceed at his 
own peril. *^ 

But one deputy sheriff may maintain an action against 
another deputy to recover possession of goods attached 
by him, for by the attachment he acquires a special 
property in the chattels, which entitles him to an action 
against any person who interferes with his possession.^ 
But a deputy, in his capacity of keeper of the jail, is 
not in an ordinary sense a deputy sheriff, nor are other 
deputies, keepers of the jiul, wherefore they may lawful- 
ly serve writs when the jail keeper is a party.* 

The sheriff is not restricted in the number of depu- 
ties appointed by him and they may be removed at his 
pleasure. But while the deputy continues in oiIice,his 
power cannot be abridged, and a bond given by him to 
the sheriff, thai he would hot serve writs over a certain 
sum, or beyond certain limits within the i^ounty, would 
be a void bond.' 

But the sheriff has power to appoint deputies for spe- 
cial purposes, as to execute one or more specific pro- 
cesses, upon completing which their powers terminate. s 
If such deputy is appointed at the request of the plain- 
est. 17^. ch 41. »>5 M. R. 271. cl3 Ibid. 14. «»9 M. R. 112. 
«14. M. R. 269. 16 M. R. 465. ^2 Johos. 63. 
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tiffin a suit, the sheriff is not liable for his acts, for they 
are the acts of the plaintiff himself.* 

It is said that such special deputies need not be 
sworn as other deputies are.^ 

The power of acting by deputy, is an incident to all 
ministerial offices, but a deputy sheriff cannot substitute 
any person to do any official acts for him unless it be as 
an aid or assistant, and thb need not be in writing; and 
in the execution of processes either of a civil or crimin- 
al nature, he is protected by law, as well as the officer, 
although not in sight, provided both are pursuing one 
object or business.^ 

The relation of the deputy to the sheriff, in this and 
the neighboring states, varies considerably from that of 
the same officers in England, where the writ is directed 
to, and returned by the sheriff only, his deputies being 
his servants. Here a deputy sheriff is an officer 
known and recognized by law, is under oath, and is 
subject to liabilities to other persons as well as to the 
sheriff.^ He may maintain an action respecting the at- 
tachment of property even against the sheriff himself, as 
well as against the other deputies.* 

For although he cannot hold such property, adverse 
to the claims of the high sheriff, who can divest the de- 
puty of his possession by virtue of a second writ, yet he 
may maintain a suit for the amount paid for any liabili- 
ty he may have been subjected to by the sheriff' 

The sheriff however, must give nptice to the deputy 
6f any subsequent attachment made by him upon goods 
previously taken by the deputy.* 

No writ or precepi can be served by the sheriff or his 
deputy, wherever either of them is a party to the same.' 

So if the sheriff is interested or related to either par- 
ty in a suit, he cannot return jurors de talibus iji court.s 

To deprive the sheriff of the right of serving a writ, 
it is not sufficient that he or either of his deputies be in- 
terested in the suit, one of them must be a party to the 
record.** 

Thus IB the case of an action brought by or against a 
corporation aggregate, of which a deputy sheriff was a 

•4 T. R. 119. bjohns. 249. cl3 M. R. 321. Cowp. 43. i2 
Grecnleaf, 272. 16 M. R. 469. «13 M. R. 117. fSt. 1783. ch. 43. 
f Ibid. M Pick. 414.— 1 Greenleaf^ 363 ud 11 M. R. 181. 
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meinbery the writ maj well be served by another deputy 
of the same 8heriff.--4 Ptcft. 414. I Greenleafj S60. 11 
M.R. 181. 

Municipal bodies which embrace the individuals of a 
territory, often times without their consent, again^ 
whom an execution may be satisfied fi'om the property 
of any of the inhabitants, are subject to a different 
rule ; wherefore express power is by statute given to 
shierifis and dther executive officers, to serve preci^pts 
upon towns and districts, of which they are inhabitants. 
S^. 1817, eA. 13. 

A coroner who is also a deputy shenfiT, may serve a 
|>rocess in which the sheriff or his deputy is a party. 

D. Of the Sherifls liability for the acts of his 

deputy. 

A Sheriff is answerable for the default9 of his deputy 
arising fi'om misfeasance or nonfeasance in such duties 
as are enjoined by law. — 4 M. R, 60. ^ 

So if under color of his office, he shall do what the 
law prohibits —7 JIf. R. 123. I Pick, 271. 

As if he attaches the goods of one person to satisfy 
the debt of another, or if he takes property not attacha- 
ble.—! M, R, 530. 17 M. R, 244. 1 Fich. 271. 

If a deputy refijse to piay over money collected upon 
-an execution, the sheriff is answerable, and the meas- 
ure of damages is the same, as if the action is brought 
against the deputy. — 7 JIf. JR. 464. 

So a sheriff is answerable for the five fold interest 

fiven by statute, if the deputy refiise or neglect after 
emand, to pay over money collected. — Ibid, 
A deputy was directed to attach real estate, which 
was done to an amount sufficient to satisfy the debt; af- 
terwards he informed the debtor, that he was directed 
to take personal estate ; the debtor then paid him a sum 
of money, which the deputy told him was attachable, and 
he so certified it in his return : afterwards the deputy 
absconded, and the sheriff was held liable, because al- 
though an illegal act, it was done under color of his 
office.— iJPicA:. 271. * 

But a sheriff is not responsible for any default of his 
•deputy, unless it be in executing the powers derived 
from the authority of the sheriff. As where the de* 

3 
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puty sheriff, neglects to fulfil an undertaking merefy 
personal.— 4 M, B. 60. 7 M, R. 123. 

Thus where a deputy sheriff neglected to attach prop- 
erty and to take a lease of certain vats until a quantity of 
hides were tanned, a lease having been offered by the 
debtor, the sheriff was not answerable for such neglect, 
because the deputy was not obliged to take a lease or 
to get the hides tanned. — Bnd, 

§0 where a deputy neglected to procure the registry 
of an execution within three months, as is provid^ Ant 
by the statute; he having extended the same upon real 
estate, by which neglect the creditor lost the land; this 
not being a duty of his office, the sheriff was not liable. — 
llJIf. 11.207. 15M,R.200, 

Wiere the deputy undertook to do this service he 
was held personally liable, although the sheriff was ex- 
oneratq.d.» Ibid. 

The foregoing cases establish the position, that it 
is no part orlhe official duty of the sheriff or his depu- 
* ty to cause an execution to be recotded in the registry 
of deeds. 

Nor are they liable in all cases, for not returning the 
execution to the clerks office within three months fi'om the 
levy, if they return it before the return day. — Ibid. 
But where a deputy extended an execution upon land 
and neglected both to get it registered and likewise to 
return it to the clerks office seasonably, so that the 
creditor might obtain it and get it recorded,' it was a 
breach of official duty, for which the sheriff was held li- 
able.— 6 Pick. 174. 

^The sheriff is liable for money embezzled by the dep- 
uty which he collected on a precept which he received 
while the sheriff was in office, although the money was 
collected after the sheriff had resigned and the deputy 
was acting under an appointment from a new sheriff. — 
13 Jtf. R. 295. 

E. Of the service of civil process. 

1. (ythe general power of sheriffs in serving writs. 

The sheriff of each county shall have power and it 
shall be his duty, and 'that of each of his deputies, to 
serve and execute within his county, all suits and pre- 
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cepts to him or Ihem directed and eoimmtted, issued 
from good and lawful authority. — St 1783, ch, 44. 

S. WJuU torits are from Imrftd atdhoriiy, 

« 

A writ is a mandatory letter, issued under the author- 
ity and in the name of the sovereign power of the state, 
commanding the officer to whom it is directed, to obtain 
indemnity for some alledged injury, or to compel the 
attendance in court of the wrong doer, to answer the ac- 
cusation against him. — 3 BL Comm. 273. 

This distinction although not embracing every de- 
scription of writs in use even among us, is sufficiently 
precise for our present purpose. The most general di- 
vision of these commands is, into original and judicial 
writs. The first, issuing at the will of the plaintiff, and 
the latter, embracing such precepts as are grounded up- 
on the officer's return upon the original, or upon some 
matter that has taken place in court, and are presumed 
to be granted, not as matter of right, but fi'om the grace 
and favour of the court. « 

The conunencement of a suit is, by original writ, or- 
dinarily styled the mesne process^ as distinguished fi'om 
final process or execution, and the mode of service is 
various, according to the nature of the process and the 
command of the officer. 

By the constitution of this state, all writs issuing out 
<|^the clerks office, in any of the courts of law shall be 
in the name of the Commonwealth of Massachusetts : 
They shall be under the seal of the court fi'om whence 
they issue; they shall bear the test of the first justice of 
the court to which they shall be returnable who is not 
a party, and be signed by the clerk of the court. — 
Cons. ch. 6. 

All original writs issuing fi-om the supreme judicial 
court or court of common pleas shall, before they are 
served, be indorsed by an inhabitant of the Common- 
wealth, either by the plaintiff or plaintiffs, or one of 
them with his christian and suriiame, or by his or their 
agent or attorney, or by some responsible person. — St. 
1784, ch. 28. 

A writ of error is a judicial writ and need not be in- 
dorsed. — 16 M. R. 74. But a writ of replevin is an o- 
riginal writ and must be indorsed. — 3 M. R. 199. 
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Justices of the peace have jurisdiction in all person* 
al actions, wherein the debt or damage does not exceed 
twenty dollars, and wherein the title to real estate is not 
in question. St. 1807, vk. 123. 

These writs n^ed not be endorsed* They may be 
served by summons, capias or attachment, as other writ» 
are. The service must be seven days before the day 
set in the writ as the day of trial. St 1783, e^. 42. 

Sheriffs and other civil officers are likewise required 
to serve subpoenas for witnesses, processes from the 
court of probate, and a variety of notifications, orders of 
notice, &c. which will be noticed hereafter. 

3. When the process shall he a jvstykaHonfar the officer. 

The general rule is, that when the authority under 
which the officer acts is void, upon the face of it, he is 
not justified in making the service; otherwise when it is 
only voidable. As where an execution issued against 
the president^ directors and company of a turnpike 
corporation, commanding the officer to take their bodies, 
the officer was hable in trespass for arresting the body of 
one of the directors. — 4 Jlf. R. 234. 8 M. R. 79. 

So a precept which is void upon the face of it, cannot 
justify the officer, even though it be an intricate ques- 
tion of law, to determine whether it be void or not. As 
when the court has no jurisdictioh of the action. — Bnd. 
and Met. Yelv. 42. a. note. 

So when an execution issued by mistake, notice of 
which was given to the officer before service, and he 
persisted in levying it, the authority was adjudged insuf* 
ncient to protect the officer. — I PtcA;.21I. 

If the precept is sufficient in point of form, and the 
court or magistrate issuing it, have jurisdiction of the sub- 
ject matter, the executive officer is justified, although the 
magistrate may be liable. — 13 M. R. 286, 272 : 1 Pick. 
459. 

If the want of jurisdiction appear upon the face of the 
precept, the executive officer would be a trespasser. Ibid^ 

If a justice of the pf ace should receive a complaint,, 
and issue a warrant upon the Lord's day for a violation 
of the laws made for the observance of that day, and the 
officer ^ould arrest the defendant on that day, he would 
be a trespasser.— 13 M. R. 324. 
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If the court should issue an execution against the body 
of an executor, or administrator, the officer would be jus- 
tified in making the arrest.-— 4 M, R, SS2. 

So when an execution should issue against the goods 
and estate of a deceased person, within one year after 
the death, no action will lie against the officer for levy- 
ine the same.— 11 M. R. 233. 

ISo action can be maintained against an officer for not 
executing a void process ; or an execution not warranted 
by the judgment on which it is awarded. — 8 M. R. 79. 

But if the proceedings are merely erroneous, and not 
Toid, the oflicer cannot for that reason excuse hunself fi>r 
disobejring the precept. — Ibid. 

If an oncer take the property of another pursuant to 
the order of a court, who had no authority to issue the 
order, he will be Hable'in trespass. — 14 JW. JR. 210. 

F. Of the serviee of mesne process. 

1. €ff service ^ aumnums. 

Mesne process may be either by original summons or 
attachment, at the election of the plaintiff. — Jinc. char. 
49. SL 1784, ch. 28. 

The service by summons is made by the proper ofii- ' 
cers reading the same to the defendant, or by giving 
him an attested copy of the writ or original summons or 
by leaving the same at his last and usual place of abode 
' within the precinct of the officer ; ordinarily fourteen 
days before the writ is returnable. If the defendant had 
never been an inhabitant of the state, then a like .service 
may be made upon the tenants agent or attorney of the 
defendant.*— &. 1797, ch. 50. 

Upon a trustee process where the defendant never 
had been an inhabitant, a service upon the agent was 
notgood.— 12 M, R. 36. 14 M. R. 132. 

Tiiere are several processes where the service can be 
made only by summons, as scire facias errWj review j fyc. 

In actions against executors, administrators and guar* 
dians although the trust property may be taken^ yet the 

* It ii apprehended however, that il service upon the ag^ent, 
tenant or attorney woa]d not be g^ood, unlesi from the subject 
matter of the suit the court could take juriidiotion of the action, 
as in scire facias, upon aregularjudg^ment^inactiomagaiiulrx* 
ecntors, Ice. in real actions, error and review .&c. 

3» 
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defendant cannot be attached either by hi9 hody or eS" 
late. 

In replevin, the service must be by sammon« only ; 
but in addition to this, the officer must take the 
goods described in the writ into his custody, upon a 
bond with sufficient surety, being executed to him by 
the plaintiff, and without. such bond the writ cannot be 
served. 

If the officer supposes that the bond is too small, he 
may cause an appraisement of the goods, by three dis- 
interested appraisers, under oath, and he shall return 
such appraisal upon the writ, with the expenses there- 
of, and shall take bond in double sueh appraised value., 
S<. 1824,cfc. 106. 

Processes against aggregate corporations, are served 
by leaving an attested copy with the clerk or some prin- 
cipal inhabitant, thirty days at least before the writ is re- 
turnable.— Sf. 1783, ch, 39. 6 J*f. R. 99. St 1786, ck, 75. 
Territorial corporations, as towns, parishes, villages, 
school districts, and the like are called quasi cor- 
porations, being bound to the performance of certain du- 
ties by law, oftentimes against their consent, and for 
which the private property of each inhabitant is held, 
' can have original writs served upon them only by sum- 
mons. 

Corporations created with power to receive toll, as 
turnpike^ bridge and canal companies, are subject to an 
attachment upon their franchise, together with all their 
rights, privileges and immunities. — St. 1810, ch. 131. 
1824-121. 

The officer makingl the attachment must leave an at- 
tested copy of the writ with the clerk, treasurer or some 
one of the directors of the corporation, at least thirty 
days before the return day of the writ.* Ibid, 

Where there are joint defendants, obligated by act of 
law or agreement, and one or more of them are out of 
the state, leaving property or estate within the Common- 
wealth, but no tenant, agent or attorney within the same, 
the property of such absent defendants may be attached, 
and the summons lefl with those within the Common- 
wealth.— iS/. 1797, ch. 60, 8fic. 6. 
This rule extends to joint executors and administr** 
* Af to tttita i^pUntl other corporations, tee «xcciili«fif . 
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tors living in different states.— 5 JK A. 193. 8 Jir.R.4S3« 
IS M.R. 299. 

The trustee process is served bj reading the writ or 
by leaving an attested copy with the principal debtor as 
well as with the tru^ee. The estate of the principal 
debtor may likewise be attached.-r- St. 1794, ch. 66. 

But if the defendant has not been an inhabitant or re- 
sident at any time within three years, a service upon 
the trustee will be sufficient to entitle the plaintiff to 
suj^rt his action. Ibid. 

But a service upon the supposed trustee in this case 
will not be su^cient, unless he prove in fact to be trus- 
tee, and also had his home within the state, either at 
the time of the seryice, or within three years next pre- 
ceding. St. 1798, ch. 5. 10 M. R. 343, 25. 

When all the trustees are discharged, the action can- 
not proceed against the principal de&ndant, unless there 
has been such a service upon him as would authorise 
the court to proceed in an action commenced by a com- 
mon and ordinary process. ' St. 1798, ch. 5. 

A service upon the tenant, agent or attorney of the 
principal in this case, when no property is attached, 
would not be sufficient. 12 JVi. R. 36. 14 .1^/. R. 132. 

In actions of dower and other real actions where pos- v 
isession of lands or buildings is demanded, th%re shall be, 
in addition to the service upon the defendant, a service 
upon the tenant in possession of the pi»perty, the like 
number of days before the sitting of the court, by the 
proper officer reading to him the writ, or by leaving an 
attested copy at his last and usual place of abode on 
the premises, which shall also be^certilied by the officer. 
St. 1797, ch. 60, sec. 4. 

Uponactii ns Where no one of the defendants is within 
the commonwealth, at the time of the service, and shall 
not return before trial, the action is to be continued, and 
the plaintiff will not be entitled to execution, unless he 
gives bonds : excepting however, that ^e plaintiff may 
at any time after the service of the writ, and thirty days 
before the court in which judgment may be rendered, 
cause such absent defendant to be notified of the suit, 
by serving him with an attested copy of the writ, and the 
officer's return thereon, and shall Me in court the depo- 
sition of one witness, being an inhabitant* of the state,^ 
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proving that such copy was left with the defendant, or at 
his last and usual place of abode. In this case the plain- 
tiff may have his execution or writ of seisin in the same 
manner as if the defendant had appeared, and no bond 
will be required. St. 1797, ch, 50, sec. 5. 

S. C(f servtce by aUachtnenl. 

When mesne process is served by attachment, it is 
either by arresting the body of the defendant, by distrain- 
ing his goods, or attaching his lands. 

lYhen the goods or estate are attached, a summons in 
the form prescribed by law shall be delivered to the par- 
ty, or left at his dwelling house, or place of last and 
usual abode, fourteen days at least before the court; and 
if the defendant had been at no time an inhabitant of the 
state, then the summons may be 'left with his or her ten- 
ant, agent, of attorney. The service in either case to 
be certified by a sworn officer, who executed the attach- 
ment, or by some other sworn officer, or by affidavit 
made in court by the person who delivered the same, and 
by one other credible witness then present. St. 1797, 
ci. 60. 

9^. Of attachment of personal property upon mesne process. 

The prance of attaching the effects of a defendant, 
andjbolding them to satisfy a judgmcn{, was unknown to 
the common law, but is founded upon our statutes. In 
some instances the property of the defendant in a reial 
action could be distrained to compel his appearance, and 
when that object was effected, the attachment, was dis- 
solved. An ordinance was passed in the early part of 
our colonial history, extending this privilege to plaintifts 
in all civil suits. Anc. char. 49. 

Inconveniences resulting from a release of the attach- 
ment by an appearance, it was soon afterwards ordered 
that the lien upon the goods should remain until the ex- 
ecution was satisfied, and in 1659, this was limited to 
thirty days after the judgment. Ihtdy 192. 

The same practice was sanctioned by a law of the late 
province, i&.a, 367, and has been again recognized since 
the adoption of the present constitution. — Sf. 1784, ch. 

?8, «cc. 11. 7 jw. B. rsa. 

As judgments are entered up generally on the last day 
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of the term, Unless upon motion upon a previous day, and 
as no execution can issue until twenty four hours after 
judgment, the thirty days {ibove mentioned do not com- 
mence until the last day of the term. — 8 M. R, 113; 
11 M. H. 204. 

An attachment upon mesne process being originally a 
mere distress or pledge to compel a|>pearance, it must be 
governed by the same general principles as distress at 
the common law. But as these principles have been so 
much changed by local statutes and usages, little prac- 
tical learning can be derived from Enghsh books upon 
this subject. Articles that cannot l>e seized upon exe- 
cution, cannot be attached upon mesne process. — 6 M.R. 

Articles which could not be returned in as good plight 
as when taken, were not liable to distress. This doctrine 
has been recognized here, and it has been held that for 
that cause, green hides in a vat could not be attached.^ 

4. Whai consUtides an aUachment and how U is continued. 

Upon an attachment, the officer. must have the actu- 
al and exclusive possession and custody of the goods. 
5 M. R. 157- J3^. IKg. attachment, B. 

But it is not necessary that the o^cer actually touch 
every article ; it is sufficiedLJCthey are in hit view and 
he have the power of taking them. 13 M. R. 496. ^ 

As if an officer enters a store declaring his intention 
'of attaching all the ffoods, it is sufficient if they are in 
his power. 1 6 M. R. 420-465. 

If the store be locked and the key given to the offi- 
cer, the ffoods cannot lawfully be taken by a second of* 
ficer. Ibid. ^^ 

Where goods in a store are attached, it is sufficient if 
the officer retain the key or place them in the custody 
of some one acting as lus servant, not the debtor ; the 
object being to give notoriety to the attachment. 12 
M.R. 131-495. 14 M.R. 190. 

Nor will the use by the debtor, or by his family of 
such articles as will not be injured by the use, if by 

* How far oar courts will recede from this doctrine, in coase^ 
qaence of the recent Statute, authorizing^ the sale of cattle and 
other property attached, which cannot be kept without ^reat and 
ditproportioflftte espente, remains to be determined. 
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permission of the officer or his servant, vaeate the at* 
tachment. 12 M. R. 495. 

As when an officer attached household furniture and 
left it in the care of a boarder in the ' house, who per- 
mitted the owner to continue the use of it, it was not U- 
able to the attachment of a second officer, who had no- 
tice of the prior attachment from the bailee. 12 M.R. 13 1 • 

But where an officer attached goods in a store, and 
left them under the control of the debtor, without ap- 
pointing a keeper, they were liable to the attachment of 
a second officer even with notice of the first attachment. 

4 Pkk. 395. 

An officer may make subsequent attachments, with- 
out any overt act at the suits of other creditors, upon 
the same goods while they remain in his possession. 
11M.R211. 13M.B. 114. 9M.R.258. 16 M.R. 
181. 

And this possession may be either actual or construc- 
tive, as when an officer puts the goods into the hands 
of a servant as a keeper of the property for the officer. 

But if the officer delivers up the goods to any other 
. person, upon a receipt, and the receipt<N' permits them 
to return into the hands of the debtor, they cannot a- 
gain be attached without a retaking by the officer. In 
Siaft case they camiot be said to be in the possession of 
the officer in any sense. 9 M, R. 258. 

5. Cff articles exempt from their peculiar chanuter. 

1. Choses in action are not liable to attachment or 
execution. Private papers and account books are not 
such goods or chatties as are Hb^. 12M.R, 506, 
Neither are promissory notes or uncurrent bank bills. 7 
M,R.4SB, d M.R. 531. 15 MR.5S4. 

Money in the possession of the debtor may be attach-< 
ed, but not if in the hands of an officer. 1 Crunch. 134. 

5 Johns. 167. 12 Johns. 220, 395. 

2. Groods that cannot be returned to the debtor in the 
same phffht as when taken are not subject to attach- 
ment. Thus green bides in a vat cannot be attached. 
7 M. R. 128. 

But hay in a bam may be atta9hed and removed bv 
the officer. 1 1 Jfcf. JB. 184. 
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3. Things affixed to the freehold caiuiot he attached 
as personal property, and severed from the realty. 1 
Esp. JV. P. 386. 4 T. «. 561 . 14 JIf. R. 352. 

Grass and other emhlements which are not planted 
annually^ but are either a permanent or natural profit of 
the earth, cannot be attached. Gilb. Law of distress yS4. 

But com or any other product of the soil of annual 
and artificial growth, is liable to attachment, when ripe 
and fit to be gathered, and the officer may lawfiilly enter 
the close of the debtor for this purpose. 7 M, R, 34. 

6. Cf property exempt from aUachm&ni froi^ iis peculiar 

sftuoAwn. 

Goods pledged cannot be attached in the hands of 
the pawnee, because the attachment would interfere 
with his right of possession. 1 Pick, 389-485. 

But a payment or tender of payment of the debt for 
which they were pawned would make them liable, llnd. 

But if the depositary waive the lien, it is not for the 
debtor nor any third person to object. 1 Gal. 419. 

It is said thdt when a creditor has received fi'om his 
debtor a personal chattel as collateral security for his 
debt, he cannot afterwards cause other property to be 
attached for the same debt, without first returning the 
pledge* ZM.n. 150. 

While goods are in transUuy they are not liable to be 
attached as the property of the consignee. 5 M, R. 157. 

A boat, cable or anchors necessary for the safety of 
a vessel, cannot be attached and separated firom the ves- 
sel while they are in use. But if the vessel be at a 
wharf aiid these articles not then in use, they may be 
taken. 17M.R.409. 

Goods fi*audulently conveyed, may be attached in a 
suit against the vendor, while they remain in his 
hands, or in those of the vendee, but not if they are in 
the hands of an innocent purchaser. 10 M. R. 125. 

Personal chattels previously attached and in posses- 
sion of an officer, cannot be attached by a second offi- 

• A mort|^ag:ee who holds real estate as collateral security, 
may sue his note or bond and attach property in th€ same man- 
ner as other creditors, trhy should there be a difierettt rule as to 
personal property? 2 Strangle, 919. 
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cer ; Not even by another deputy of the mant sheriff. 
5 M. R. 271 . 13 M. R. 1 14. 14 M. R 269. 

But the sheriff himself may attach them ; yet it 
would be necessary that he should notify the officer -of 
his second attachment before other writs come to the 
hands of the deputy. 13 M. R. 1 14. 

Where an officer attached goods in a store, and did 
not keep the actual possession, after notice of the first 
attachment will not protect them from attachment by a 
second officer. 4 Pick, 395. 

A pulpit in a meeting house belonging to a parish 
who had sold all the pews, cannot be attached as the 
property of the corpf ration. 1 Pick. 169. 

If chattels are owned in common, the interest of one 
part owner therein may be attached, and the officer will 
have a right to the possession of them against all the 
past owners. 6 M. K. 422. Bg, Dig, attachment A, 

The officer can sell only the share of the debtor, and 
if he sell the whole and pay over the proceeds' to the 
creditor he will be a trespasser. And it would be at 
the election of the other owner to recover his propor- 
tion of the sheriff, or to consider himself a tenant in 
common with the purchaser. 15 M. R. 82. 

Partnership property may be takpn and sold in the 
same manner, upon a writ against one of the partners, 
but the attachment would not be good against a credi- 
tor of the firm ; for the debts due from the partnership 
must first be satisfied, before any part belongs to the 
individual partners. 6 M. R. 242-27 1 . 1 1 M. R. 242. 
469. 17M. R. 197. 

If an officer intermingle goods attached by him with 
those attached by another officer, so that Ifeey cannot be 
distinguished, he thereby loses his Attachment. 16 M. 
H. 465. 

7. Articles which are exempted from attachment by Statute. 

1. The wearing apparel, beds and bedding, and house 
hold utensils of any debtor, necessary for himself, his wife 
and children.— £^. 1805, ch. 100. 

The ^miture however, is not to exceed the value of 
fifty dollars, nor the beds more than one for every two 
persons in the family. The articles exempted, are those 
only that are strictly necessary for the debtor and his fam- 
ily. Thus, where the fimiily consisted of tho debtor, his 
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iK^ife and three small boys, two beds, only, were held 
to be exempt, although, If the sexes of the different 
members or the family had rendered the use of the 
same bed inconsistent with the common decencies of 
life, the case would have been otherwise.^lS M. JR. 
170. 

The value of the furniture exempted, is to be as- 
certained by the officer upon any just appraisement. 

2. The tools of any debtor, necessary for his 
trade, <xr -occupation. 

The term iodh^ in this statute, is used to designate 
those implements, which are commonly used by the 
hand of one man, in some manual labor^ necessary 
for his subsistence, and every thing is excluded from 
the exemption, without which, the debtor can work 
at his trade.— 13 Jlf. jR. «6. 

Thus, on a writ against the owner of an extensive 
printing establishment, the officer was justified in 
taking a printing press, types, and other implements 
of the office, he having left a quantity of those arti- 
<;les, sufficient to enable the debtor to work at his 
trade, although, iiiot in so extensive a manner as 
formerly. — JWrf. 

This exemption is not limited merely to the tools 
used by the tradesman, with his ovm hands, but com- 
prises such, in diaracter arid amount, as are necessa- 
ry to enable him to prosecute his appropriate business, 
in a convenient and usual manoerj and the only 
rule, by which it can be restricted, is, that of good 
sense and discretion, in reference to the circumstanc- 
es of eaqh particular case. — 2 Pick. 83. 

Thus, where a debtor could not profitably pursue 
his trade without assistants, as journeymen and ap- 
prenticeSf such tools as were necessary for them to 
work with, were exempted from attachment'*-?-/^. 

In this case, the debtor was a jeweller, which trade 

•was carried on in an apartment back of his shop, by 

.a journeyman, or apprentice, whoin he occasionally 

4 
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oversaw and iostructei}, while he, himself, followed 
the business of vending .the articles, and of repairing 
watches in ttie front shop ; upon a writ against him, 
the officer attached his jeweller's tools, and they were 
considered by the court as entitled to exemption. 
Whether the tools of both trades would have been 
alike exempted, is undecided; but it would seem, 
that, if the debtor had made his election before the 
service of the writ, and gave notice thereof to the 
officer, that the taking of the tools $o elected, would 
be a trespass. — Ibid. 

Implements of husbandry, used in tilling laud, as 
carts, ploughs, &;c., are not exempt by this statute.^-^ 
5 M. R. 313. 

In this case, die officer was justified, in taking the 
wheels of a cart, an ox yoke and bows, staple, and 
cops and pin* 

The common law principle, which exempted arti- 
cles actually in use from attachment, is not in force 
here : wherefore, a stage coach was held liable to be 
taken, even after the horses were fastened to it, and 
the passengers had engaged their seats«---3 Pick. 374. 

3. The bibles and school books, in actual use in 
the family of a debtor, together with one cow and 
one swine, (Si. 1805', ch. 100) six sheep,* the value of 
which do not exceed thirty doUars; likewise, two 
tons of hay for the use of said sheep and tow.'^St. 
1813, cA. 172. 

A swine, when killed, is protected from attachment 
on mesne process aud execution. — 16 M. jR* 205. 

« Id the Statute of 1813, it is profided, that, <<from the 
first of October to the first of April, no more than aix ^heep 
criiall be exempted from attachment." It is not easy to de- 
termine what judicial construction will be put upon this pror 
visioR ; it, probably, would be rejected as mere eurpliisafe. 
When the bill was first reported in the Legislature, it read 
" 919 aheepwUk their Umb$;^y the lambs were strickeiiout, 
but the proviso was suffered to remain. 
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4. All cast iron stoves, and stoves made of sheet 
iron, used exclusively for warming buildings^ are ex- 
empted ; provided, that not more than one such stove 
to each building, owned or occupied by the same 
family, shall be so exempted. — Su 1817, ch. 108. 

5. Tombs, while used as cemeteries for the dead, 
are exempt from attachment and execution. — St. 
1822, cA. 93. ^ • 

6. The miljtiy^j^ewis^jgg^t fr^ 

ment and execution^tne arms, ammumtion, accoutre- 
ments, and unifornf/ of such as are enrolled in the 
militia, whether non-commissioned officers or privates. 
—St. 1809, ch. 108, sec. 11, 4* St. U. S. 1792, 
sec* 1. 

A desk, made by a workman, partly from boakrds 
furnished by his employer, and pardy from stock 
found by himself, cannot be attached as the property 
of the workman.-^6 Pick. 177. 

8. How attachments are dissolved. 

An attachment expires, by a neglect of the officer 
to levy his execution upon the property for the space 
of thirty days next after final judgment. — St. 1784, 
cA. 28. 

In the county of Nantucket, the lien continues for 
sixty days affer final judgment. — St. 1806, eh. 107. 

When the time expires on Sunday, the levy must 
be made on the Saturday preceding. — 15 M. R. 225. 

In computing the thirty days after judgment, dur- 
ing which the attachment remains in force^ the day 
on which the judgment was rendered, is to be ex- 
cluded.— IIJW. jR. 204. 

If lands are attached upon mesne process, and tak- 
en on execution within thirty days, the lien will con- 
tinue, although the levy be not completed until after 
the expiration of the thirty days. — 9 M* R, 393. 



4Q SBEKIFF. 

If goods, effects^ and credits, he attached by the 
trustee process, and the priocipaT debtor die after 
judgment against him, and his estate be represented 
insolvent, the attachment will be lost. — 15 M» R. 473. 

An attachment does not necessarily expire by the 
death of either party to the suit, but shall be held 
good to respond the judgment, in the same manner 
as if they survived.-^-S^. 1783, cA» S9. 

A representation of insolvency, however, dissolves 
all attachments upon the property 't)? -any deceased 
defendant. — Ibid^ fc 

To defeat the attachment, it has been ruled, that 
it was essential tbat a commission of insolvency 
should actually issue.— 7 M. JR. 254—9 M. R. 209 
—J 5 M. R. 473. 

By a more recent statute, it is now provided, that, 
whenever any personal property shall be attached, 
and the defendant shall die before the same has been 
actually taken in execution, and any will of such de- 
ceased defendant be proved, or letters of administra- 
tion be granted upon his estate, within the common- 
wealth, such attachment shall be dissolved, and such 
property shall be accounted for, and delivered up to 
the representatives of ihe deceased defendant. — St. 
1822, ch. 93, see. 6. 

An attachment is likewise dissolved, if the plaintiff, 
while his action is in court, shall file new counts in his 
declaration, which do not appear, from the record, to 
be for the same cause of action as that^ first describf- 
ed in his writ. — i Pick. 204. 

So, if the action is submitted, with other demands, 
to the award of arbitrators. — Ibid 192 — 17 M. JR. 
591. 

But a submission of the action, alone, with an 
agreement, that the defendant may set off his de- 
mands against the plaintiff, will not defeat the attacbr 
ment— '/Wrf, 
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A materis^I alteration of the writ, after service, wi)l 
vacate the attachment, even if the mistake wa^ acci- 
dental, and the court permitted the error to be amend- 
ed,— 3 Pick. 199—445. 

A removal of the goods, by the officer, beyond the 
limits of the state, will not dissolve the attachment. — 
1 Pick. 232. 

In cases of insolvency, recognized as such, by the 
laws of this state, an attachment upon a suit in favor 
of the United States, by the marshal, wilt defeat an 
attachment made by a sheriff. — 6 M. R. 271—9 M. 
jR, 431—4 U. S. Laws, 386— 3d, 243. 

If the officer permit the goods to return into the 
possession of the debtor, without being placed in the 
hands of a keeper, or receiptor, this is considered as 
a release of the attachment, and the officer is held 
answerable for the value of the goods, and this, too, 
although no demand be made upon him, by the 
creditor or his attorney, within the thirty days after 
the judgment— 16 M. R. 6—9 M. R. 258. 

So, to permit the debtor to sell any of ^ the goods, 
while under the care of a keeper, it is said, would 
prove the attachment fraudulent. — 12 M. R. 497. 

If, on an appeal, judgment be rendered for the de- 
fendant, the attachment is dissolved, notwithstanding 
the plaintiff may have sued out a writ of review.— 4 
M. R. 99. 

The suing out a writ of error from the Supreme 
Court of the United States, to reverse a judgment 
rendered by k State Court, will dissolve the attach- 
ment, made upon the original writ — 16 M. R. 53. 

9. Of the manner in which goods attached are to be 

kfpt by the officer. 

To constitute an attachment of goods, we have 
seen, that the officer must have them in his exclusive 
possession. (Ante page 33.) This possession needs 
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not ta be absolate, but may be coDStructive, as, where 
the ofEcer places the property in the hands of his ser- 
vant, whom he constitutes his keeper : in this case, 
the possession continues in the officer. — 9 M. R. 258 
—12 M. R. 495— la JIf. R. 394. 

So, an officer may permit the goods to returi^ into 
the hands of the debtor, by taking an accountable 
receipt from some friend of the debtor. — Ifnd. 

While the goods are in the actual possession of the 
officer, or in the hands of bis servant, keeper, or re- 
ceiptor,, he may make subsequent attachments, with- 
out any overt act, or re-visiting the goods. — 16 M. 
R. 181. 

But, if they are permitted to return into the hands 
of the debtor, either by the officer or receiptor, no 
after attachment can be made, witliout a re-taking 
by the officer.— 9 M. R. 258. 

If the officer should permit the goods to remain 
with the debtor, or should suffer them to return into 
his hands, without the intervention of a keeper, or re- 
ceiptor, this is considered a release of the attachment, 
and an abandonment of th<i goods. — 12 M, R. 495 
—4 Pick. 395—16 M. jR. 5. 

An attachment,, we have seen, continues for thirty 
days after the judgment (Ante 22.) And, in gener- 
al, the officer is not liable to the creditor for the val- 
ue of the goods, unless the execution be placed in his 
hands, or a demand be made upon him for the prop- 
erty, before the expiration of the thirty days. But, 
if the officer has abandoned the attachment, by per- 
mitting the goods to pass into the hands of the debt- 
or, without having a keeper, or receiptor, he is liable 
to the creditor for the value of the property, although 
no execution have issued, nor any demand have been 
made upon him, within the thirty days. — 16 M. R. 
5— 12Jlf.jR. 496. 

Such an act, by a deputy sheriff, is a breach of his 
obligation to the sheriff, and he and his sureties, are 



liable to an action, upon their bonds, even before the 
sheriff has suffered any damage. — Ibid. 

The rule upon which the foregoing cases is fottnd- 
edy is this : An attachment is in nature of a pledge 
for the security of the debt. The general property 
is not changed, but remains in .the debtor, until the 
goods are sold ; the officer, by divesting the debtor 
of his possession, acquires only a special property in 
the articles, and this continues no longer than his ac- 
tual or constractive possession. Whenever, there- 
fore, the debtor is permitted to have the possession, 
the lien, ceases, the special property is merged in the 
general property^: and the title becomes absolute m 
the debtor. 

While the lien continues, the officer has a right to 
take the goods, either from the debtor^, or from the 
receiptor, into his own hands, and this, even after he 
has returned his writ. — 13 M. R» 395.. 

Butf if the goods have returned to the debtor, with- 
out any keeper, or receiptor, the officer has no claim 
whatever upon them, and it is apprehended that he 
could not re-take them,, witliout making a new at** 
tachment. 

Cattle attached, are to be supported by the debtor, 
after notice from the officer that they are attached ^ 
and, if he neglects to supply them with food, so that 
they perish, it will be the debtor's loss. If, however, 
the debtor neglects,^ the officer must provide for them,, 
and his apprehension of incurring expense in sup* 
porting them,, is no excuse for his neglect in attach- 
mg cattle, or providing for tjieir maintaiance. — 9 
M. R. 535—12 M.R. 163. 

But, if the officer incurs expenses in keeping them, 
by direction of the creditor, the creditor will be lia- 
ble to reimburse the officer, the expense thus incur- 
red, provided the defendant prevails in the suit. — 
1 Pick. 59. 
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But such property may now be sold by the officer* 
— S<. 1822, ch. 93. 

Where two persons build a ship together, and one 
advances more than his proportion of the expenses, 
he has no lien upon the ship for the balance, but 
the interest of the other part owners is liable to at^ 
tachment by their creditors. — 6 Pick. 46—120. 

Partnership property is liable to ^satisfy partnership 
debts, in the first instance, and the balance, only, is 
answerable, to satisfy the separate debts of the copart- 
ners. (Ante page 36.J But, in case of a dormant 
partner, an attachment of the stock in the hands of 
an ostensible partner, in a suit against him alone, has 
preference to a subsequent attachment of the same 
goods, by another creditor, in an action against all 
the partners. — 6 Pick. 348* 

10. When property^ attached^ is liable to an attach* 
ment by another officer. (Ante page 35«) 

When goods are in the actual or constructive pos- 
session of an officer, they are not liable to an attach* 
ment by any other officer. — 5 M. 2L 271. 

Not even by another deputy of the same sheriff. — 
ISM.R. 116. 

A second deputy, who comes to attach, finding the 
goods already in legal custody, is bound to deliver 
his precept to the one who has the goods, and require 
him to attach. If he do hot, he is guilty of at 
breach of duty, fer which he wUl be responsible. — 
14 JJf. I?. 270. 

This rule results from the general principle, that 
the possession of the attaching officer must be exclui- 
sive ; therefore, shares in the stock of incorporated 
companies, rights in equity of redeeming lands, and 
all real estates, are liable to be attached by difierent 
officers.— 16 M. R. 402. 
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The sheriff, himself may attach property in the 
bands of his deputy. — 13 M. R. 114. 

So may the marshal of the United States, in cer- 
tain cases. — 5 JIf. i2. 271. 

Soy where goods have been attached by the trustee 
process, another officer may take the goods by th» 
ordinary process of law, ^ubjeef to the daim of the 
creditor upon the trustee process. — 16 M. R* dl8. 

Where an officer has attached goods, and they are 
subsequendy replevied from him, they may be fur- 
ther attached at the suit of any other creditor of the 
original debtor, by placing his writ in the hands of 
die officer who made the firstattachment— ^S^. 1822, 
ch. 110. 

In case of his deaths or removal from office, the 
process may be served by any other civil officer, who 
shall give notice to the first officer, or bis representa- 
tives, and the goods shaU be held to sadsfy the exe- 
cutions of the several attaching creditors, in order of 
their priority, in the same manner as if said goods 
had remained in the actual possession of the first offi- 
cer. — Ibid. 

Property that has been replevied, cannot be at- 
tached in any other manner, than is above spee*- 
fied. — Ibtd^ 8€C» 5. 

Goods attached upon their importation, by a depu- 
ty sheriff, and placed in the custom house store, are 
not liable to be taken by the marshal for a debt due 
to the United States. Nor have the United States 
any lien upon such goods, for debts previously due to 
thera.^5 Pkk. 120—6 Pick. 360. 

Whenever an officer shall have in his hands any 
money arising firom the sale of any shares in 
the stock of incorporated companies, rights m 
equity of redemption, or personal property, more 
than sufficient to satisfy the execution upon which 
such property was sold, he shall hold the surplus. 
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subject to any other process upon which the property 
has been attached. — Su 1804, cA. 83^ see. 6. 

It is essentia], that the execution upon such addi- 
tional attachment, be delivered to the officer making 
the first attachment, within thirty days after the judg- 
ment, and that hie have due notice of the same, ia 
writing, before he shall have paid over the suiplus to 
the debtor. — Ilnd» 

It was determined that this statute was confined to 
cases where attachments were made by the same offl^ 
cer, or by deputies of the same sheriff, and not by dif- 
ferent officers, as sheriff and coroner.— 5 M. /?. 271. 

But, by an additional act, such surplus property in 
the hands of coroners, or constables, is subject to at- 
tachment, in the same manner as if in the hands of a 
sheriff; and when either of said officers shall have 
made subseauent attachments upon any such proper- 
ty, they shall have the amount of their executions paid 
over to them by any officer holding such surplus, to* 
gether with their fees upon the executions. NoUce is 
to be given in writing, and regard is to be bad to the 
priority of attachments. — SL 1819, ch. 87. 

11. Of ikt sale of personal property upon mesne 

process, 

a. By content of partiti. 

When personal property is attached upon mesne 
process, upon one or more writs, if the parties consent 
in writing, the ofiker holding said property, shall 
cause it to be sold, in the same maiiner, as if such 
property had been taken on execution } and, after de- 
ducting the charges, he shall hold the proceeds to re* 
spond any judgments that shall be rendered upon such 
writs, in the same manner, as if the goods had been 
sold upon es^ecution. — St. 1822, cA. 93, see* 1. 
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6. Upon appraisement. 

Whenever live stock, or other property, which may 
be liable to perish, or waste, and which could not be 
kej^ without great and disproportionate expense, shall 
be attached upon mesne proeess, other than writs from 
justices of the peace, and the parties do not consent to 
a sale, before judgment, either of the pouties may ap- 
ply to the attaching officer, to have said property ex- 
amined, and appraised, of which the officer shall give 
notice to the opposite party, er his attorney, and an 
inventory <^ the property shall be made, enumerating 
and describing the same, as particularly as the nature 
of the ease will admit, aiid three discreet persons, con- 
versant with the nature and value of such goods, shall 
be chosen and sworn, in the same manner that apprais- 
ers of real estate, set off upon execution, are appoint- 
ed. The appraisers shall forthwith examine the prop- 
erty, and certify whether the same, or any part there- 
of, is liable to perish, waste, or greatly depreciate in 
value, by keeping, and whether the same can be kept 
without great and dispropcMrtionate expense ; and 
if the appraisers are of opinion that said property is 
liable to waste, and that it cannot be kept witjiiout 
great expense, they shall then appraise the same at its 
cash valu^, tmd the officer s^l sell the goods, so 
certified and appraised, and hold the proceeds in the 
same manner as dii^ct^d in the first section of the 
act. — Ibid, wc* 2. 

c. How property, ahall he iSifpoeed of after an appraiial. 

After 4he property is appraised, it shall be the 
duty of the officer, making tiie attachment, to return 
it to the debtor, upon a bond in a sufficient penalty, 
with two sureties made to the sheriff of the county, or 
to the coroner, or constable, who made the attach- 
ment, conditioned to pay the said .appraised value to 
the officer, if demanded within 30 days from the judg- 
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ment, or in 30 days after the creditors' shall be eo ti- 
tled to the same, to be applied towards the satisfac- 
tion of the executions that may be obtained by the 
attaching creditors, having regard to priority of at- 
tachments. The subsequent creditors shall not have 
« right to demand satisfaction of their executions, 
until the prior attachments are satisfied.— i^*ef,5ec. 3. 

d. Ofthe officer 'jirciturni and the remedy upon' the bonds. 

The writs, in these cases, must be returned to the 
court, together with the said bond accompanying the 
writ upon which the first attachment was made, which 
is to be taken as a part of the record of the court. 

If the bond is forfeited, the creditors may bring an 
action of debt, or scire facias, thereon, in the same 
manner that actions are brought upon Probate bonds, 
-and the same endorsements shall be made upon the 
writs. No action, or scire facias, shall lie on such 
bond, unless the same is brought within one year 
after the cause of action accrues.— rj&id, sec. 4^ 

t. Of disposini; of the proceeds of f uch sales. 

The money remaimng in the hands of any officer, 
shdl be liable to be attached, in the same manner as 
if the property had not been sdd, and Ihe same shall 
be held for the space of thirty days, next after the 
judgment upon anj'such suit; «ad if the said money 
is not so appropriated, at the expiration of thirty 
days after final judgment in ^11 the suits in which 
said property or money is attached, it shall be the 
duty of the officer to return the same to the defend- 
ant.— i&frf, sec. 5— St. 1804, ch. 83 — 1819, ch. 87. 

The statute makes no provision for any expense 
attending the transaction ; in case a sale is adjudged 
necessary by the appraisers, it probably would be 
considered a lien upon the property ; should they ad- 
judge otherwise, the cost should be borne by the per- 
son making the application. 
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12. Of the bailment of goods nitaehed on mesne 

process, 

a. or the obligation of -an officer to deliver goods attached upoa 

a receipt. 

An officer, attachkig goods, in general, is not 
obliged to deliver them to the debtor or his friends 
upon a receipt, but has a right to the custody of them, 
himself, as he only is answerable for their safe keep- 
ing.— 11 Jtf. R. 247.-7 M. Jl. 505. 

But an officer is bound to exercise the duties of his 
office with sound discretion, and with as little oppres- 
sion and charge to the debtor, as is consistent with 
his obligations to the creditor. — 6 Bac. Ab, 168. 

Thus, if goods are wantonly removed to a great 
distance, thereby enhancing the expenses unnecessa- 
rily, a special action of the case may be maintained 
against the officer.— 7 M. R. 391. 

In one case, where the defendant prevailed in the 
action, he recovered damages against the plaintiff for 
the temporary loss of his property. — lb. 130. 

When a sheriff removed a large quantity of hay, 
without any necessity, and at an improper season, 
whereby it was greatly injured, the removal was held 
such an abuse of his authority, as to render him liable 
in trespass. — 3 ^ew Hamp. Rep, 210. 

But the mere attachment and removal of hay, does 
not render an officer liable to an action. — 11 M. A. 
184. ' 

h. Of the liidiility of the bailee. 

If an officer attach goods on mesne process, and 
bail them to a third person, for safe keeping, he may 
lawfully demand them of the bailee, without having 
an execution. — 11 M, R. 242. 

If the receiptor refuse to deliver the goods to an 
officer, upon a demand, a subsequent arrest and com- 
mitment of the body of the debtor, will not discharge 
the receiptor from his liability. — 11 jjf. iJ. 317. 

Nor will a payment of the execution, provided the 
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g<M)ds bave not been returned to the debtor.-^16.M. 
iJ. 464. 

If the receiptor has the goods in his hands, he is 
released, if the officer neglect to demand the goods of 
him before the attachment expires. — 11 M. iJ. 219, 
242, 317,-9 M. R. 258. 

But, if the debtor is permitted by bim to remove the 
goods, so that he cannot deliver them to the officer, 
when he wishes to take them in execution, he will be 
liable to the officer, without any notice or demand. — 
14Jf. i?. 196. 

If one acknowledges, by his receipt, that he has 
received goods, said to be attached by an officer, 
it is not competent for him to object, that no attach- 
ment was in fact made. — 11 M:R. 219. 

A receiptor has no property in the goods, either 
general or special, nor can he, maintain any action, 
for a tortious taking of the goods from him ; the ac- 
tion must be brought by the officer. — 9 M, JR. 114, 
104,266. 

In New Hampshire, the law is settled otherwise, 
upon very satisfactory and tenable grounds. — 1 JV. 
H. Rep. 294. 

c. What will discharge a bailee. 

If the officer be not liable to the debtor, for the 
goods, a discharge of the execution will release tlie 
receiptor,— 11 M, R. 317,— 16 M. R. 464. 

So, if the officer neglect to demand the goods with- 
in thirty days after the judgment, the receiptor will 
be discharged, unless the officer be liable for them to 
the debtor.^9 M. R. 258. 

If the goods do not belong to the debtor, the bailee 
will not be answerable to the officer, provided he has 
delivered them over to tlie right owner.-- rl 3 M. R, 224. 

13. Of the serviee of writs against corporations. 

a. Of notice. 

Writs agaifost towns, or other bodies corporate, 
shall be served thirty days before the return day, by 



leaving a copy with the clerk, or some principal mem-* 
ber of the corporation. — Stat. 1785, ch. 15 — 1783, 
ch. 39. 

The words, other body corporate^ in the statute, in- 
clude all aggregate corporations.— 5 M* R.lOl. 

The forms of writs are prescribed by statute, by 
certain general outlines ; to these, a party, seeking a 
legal remedy, is bound to conform ; but^ when the 
forms will not answer the object of the plaintiff, the 
courts, from ancient asage, permit a variation. — Stat, 
1784, ch. 28.— S M. R. 191. 

Thus^it has been usual, in writs against certain cor- 
porations, to direct the sheriff to attach the property 
of the corporation, and to summon them to appear at 
the court ; and this course has been sanctioned by 
analogous cases. — 3 M. R. 196. 

b. Of attaching corporate property for the dcbtf of the corpora- 
tion. 

Corporations are liable to be sued, and to have 
their property attached, in the same manner as indi- 
viduals. 

The rights, privileges, and immunities of any turn- 
pike, bridge, canal, or other company, incorporated 
by law, with power to receive toll, is liable to attach- 
ment on mesne process ; and the ofiScer, serving the 
writ, shall leave an attested copy thereof with the 
clerk, treasurer, or some one of the directors of said 
corporation, thirty days before the sitting of the 
court.— Sr. 1810, ch. 131, sec. 3— 18fi4, ch. 121. 

The statute regulating banks, provides for taking 
the real estates of the corporation, and exposing them 
to sale, upon execution only. — St. 1828, cA. 96, sec. 
24. 

c. Of attaching corporation property for private debts. 

For the debts of the individuals pomposing the 
corporation, their shares may be attached on mesne 
process, and taken in execution ; in which case, a copy 
of the writ or execution, shall be left with the clerk 
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and treasurer^ or cashier of said company. — Sl 1804, 
eh. 83. 

Such attachment shall hold the shares, with all 
dividends or interest, accruing thereto, for the space 
of thirty days after the ju<^gment. — Ibid, sec. 2. 

It is made the duty of the clerk or cashier of any 
5uch company, whenever ^ proper officer shall ex- 
hibit to him a writ or execution for this purpose, (o 
give to such officer, a certificate of the number of 
shares, or amount of interest, held by the debtor in 
said company, expressing therein the number, or 
other marks, by which said shares are distinguished. 
The clerk, or cashier, who shall refuse to perform 
this duty, is liable for the amount of the execution, 
or (^ the judgment which may b^ recovered in the 
suit. — Ibidj sec. 4. 

The shares or interest of any debtor, in an incor- 
porated company, cannot be attached in any other 
method. — Ibid, sec. 5, 

As to attaching and disposing of the surplus, 
see Ibid, sec. Q—St. 1819. ch. 87. 

d. or the liability of the individual members for the debts of the 

corporation. 

The members of an aggregate corporation are not 
personally liable for its debts. — 5 Dane*s Abr. 158. 

Inhabitants of territorial corporations, as towns, 
parishes, and counties, are, by immemorial usage, an 
exception, and the estates and bodies of every inhab- 
itant, are liable to be taken on execution. — Ibid. 

No case is recollected, where mesne process was 
served upon such corporations in any other manner, 
than hy summons. As it would be wholly unnecessa- 
ry, it doubtless would be improper. 

So, members of manufacturing corporations are 
subject to a contingent liability by statute, as, where 
an officer, holding a writ or execution, has demanded 
security of the president, treasurer, or clerk of the 
corporation, upon neglect, the officer may serve or 
levy his precept, upon the bodies or estates of any 
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member of the corporation. — SU 1808, eh. 65 — 1817^ 
eh. 183—1821, ch. 38. 

An additional act limits the liability of members 
of such corporations as may adopt its provisions, and 
give public notice thereof, to one year after the debt 
shall have become due,' or within one year after the 
individual shall have ceased to be a member. — St. 
1826, ch. 137. 

14. Of attachments of property , in ease of assign- 
nents for the benefit of creditors. 

a. Of the general principles of such contracts. 

In Massachusetts, there is no bankrupt act, or laws, 
regulating the distribution of insolvent estates, while 
the debtor is alive. But an insolvent debtor has a 
right, in the payment of his debts, to prefer any one 
creditor, or class of creditors, and leave the others 
without remedy, provided he does it without fraud. — 
6 M. R. 342. 

Assignments of property for this purpose, have be- 
come frequent, and are often a source of expensive 
litigation to the parties, as well as of great perplexity 
to officers, charged with the execution of civil process. 

It is usual, to convey the property to assignees, to 
hold in trust for the benefit of the creditors, in which 
case, the deed is tripartite, and, before it is effectual, 
the assent of the three parties is required. An at- 
tachment, made before any of the creditors have sub- 
scribed their assent, is valid. — 6 Pick. 358. 

An attachment made by a creditor, will not be 
defeated by a conveyance made to him before he as- 
sents to the deed. — 5 M. R. 144 — 157. 

In tlie distribution of the property, such creditor's 
claims will be satisfied before those of the subsequent 
signers. — 6 Pick. 358. 

An assignment was ^executed by the debtor and 

his assignees ; it was tnbn sent to some creditors at a 

distance, for tiieir assent; after this assent, and before 

a delivery to the atsigneel) an attachment was made, 
5* 
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and it was held valid, upon the ground that the ki- 
strUm^nt was incomplete, for want of a delivery at 
the time of the attachment. — 17 JV/. R» 457. 

A formal delivery of the deed, before such assent, 
would have beqn equally inoperative, as it would on- 
ly have been the delivery of a defective deed, — Ibid» 

But, if the deed of assignment be executed by the 
debtor, and delivered to the trustee, he having like* 
wise executed it, and being one of the creditors for 
whose benefit ihe property is assigned, the <^onvey* 
ance will be valid as to him, although other creditors, 
who were intended to be benefited, have not executed 
the indenture. — 17 M, R. 551. 

When the deed is in trust for such creditors as will 
come \n and accept a proportional part, in full dis- 
charge of their respective demands, such assignment 
is void, as respects all creditors who do not ratify the 
agreement by becoming parties to it. — 5 M, R, 144. — 
2 Pick. 136. — 4 Mason j 206, contra. 

So, if the security is manifestly excessive. — 6 M. R. 
S42. 

So, if the debtor makes a reservation in favor of 
himself.— 2 PfcA. 136.— 5 M. R. 151. 

Where the assignment is fraudulent, a creditor may 
proceed to secure his debt by an attachment of the 
goods, or by a trustee process. — 16 M. R. 318. — 2 
Pick. 137. 

When goods are assigned, partly to secure a just 
debt, and partly to defeat creditors, the assignment is 
void.— 17 M. R. 164.— 16 M. R. 324.-12 M. R. 
31.—4M.R.31. 

There is no* distinction between a conveyance to 
creditors, with their assent, whether it be by way of 
pledge, or in trust for their use.— 6 M. R. 342. 

An assignment to secure sureties, or such as the 
debtor is bound to indemnify, is good,~/6tcf. 

b. Of foreign assignments. 

An assignment, made by a citizen of another State, 
of all his effecU, although good in such State, would 
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not he sa far iMnding upon his crecUtors here, as to 
defeat an attachment made by them in this jurisdk- , 
tion.— ISJM-jR. 146. 

Bat, if such assignment be made conformable to 
our laws, it probably would not be set aside for the 
benefit of creditors wfio had acquired no lien until 
after the making of such assignment. — 6 Pick. 307, 

Ah assignment, made by the commissioners of 
baDkruptcy in a foreign country, will not operate as a 
legal transfer of the bankrupt's property in this State, 
as against a creditor of the bankrupt. — 6 Pick. 286. 
—9 M.. R. 350. 

When a contract is made io reference to the laws 
of any other jurisdiction, and is to be there performed, 
a discbarge oi the debtor under their bankrupt or in- 
solvent \aws, is a bar to an action brought elsewhere. 
— 13JI/. JB.1, IS. 

c. or mortgage and pledge of persflnat property, and of deliyerjr 

and poBsession. 

Where goods are deposited with another, as securi- 
ty for a debt oi^ liability, and the redemption is left 
indefinite, as to either amount of money or length of 
tirae,^ the goods are said to be in pledge or pawn, and 
the pledgee has a lien upon them no longer than they 
remain in his absohite possession. Delivery is essen- 
tial. The general property does not pass, but re- 
mains in the pledgor. 

A mortgage is a conveyance, or sale of goods, to 
become an absolute interest, if not redeemed at a time 
certain. The legal property passes with a condition 
of defeasance. In certain cases, it is valid without either 
delivery or continued possession. — 2 Pick. 610. — 1 
Pick. 397.— Jl/e^. Yeiv. 179. a. 1 Daneh Mr. 309. 

It is a general rule, in case of a sale, whether it be 
absolute or conditional, that a possession of the goods 
must follow the deed ; and, more particularly, as it 
regards creditors, or subsequent purchasers : If the 
vendor continues in possession, it is prima facie evi- 
dence of fraud.— 3 M. IL 575,-8 jtf. R. 287.— IT 
M. R. 110. 
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But, although sueb ppssession may be proof of the 
strongest kind, it may be controled by evidence that 
the sale was honajide^ and that the possession was not 
inconsistent with honesty in the transaction.*— 15 M. 
R. 244.— 1 PuA. 389. 

As when, from the nature or situation of the prop- 
erty, it would be inconvenient to take or retain abso- 
lute possession— >-as in the case of a ship at sea — ^it is 
sufficient to deliver the bill of sale, if the creditor uses 
reasonable diligence in obtaining possession after ber 
return.— 8 M. R. 287.-1 Pick. 389. 

A sale of board logs, afloat in a river, is good with- 
put possession. — L2 M. S. 300. 

So, of bricks in a kiln, when accompanied by a 
lease of the brick yard. — 10 Jtf. jR. 308. 

So, a delivery of the key of the store vrfiere the 
goods are kept. 

A delivery, to be valid, must be made either by the 
owner of the goods or his authorized agent ; as, where 
the debtor had absconded, and his wEe, with the as- 
sent of one who was verballv authorized to setde his 
affairs, delivered certain chattels to a creditor as se- 
curity for a debt, it was held to be invalid, and he was 
held to account for the property upon a trustee pro- 
cess, notwithstanding an sifter attachment upon the' 
goods. — 6 Pick. 180. 

If the after attaching officer had notice of the trus- 
tee process, he would be liable to restore the goods to 
the trustee, or to account for their value. — Ibid. 

Where, by the terms of the contract, the vendor is 
to remain in possession until the performance or non- 
performance of the condition, thb is not evidence of 
fraud, because it is cpnsistent with the trust appear- 
ing upon the face of the deed. — 1 Pick. 389. 

But, where the rights of third persons intervene be- 
fore possession is actually taken, then the property 
does not pass; as, when it was verbally agreed that the 
vendor should retain the goods fourteen days, and then, 
unless he paid a certaiti sum, the vender might take 
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the goods and sdl them. Before the expiration of 
the time, the vendor died, and the property thereby 
vested in his creditors. — 2 D. fy E. 587. 

The foregoing case is cited with approbation by 
our court. — 1 Pick. 296. 

A mortgage of goods, at sea, with their proceeds, 
to secure future advances, is good. — 4 Mnson^ 515. 

More especially, if it is likewise to secure an exist- 
ing demand. — 1 Pick. 398. 

d. Of the rights of the owner to reclaim hie goods. 

The owner of goods capnot maintain either tres- 
pass, trover, or replevin, for them, unless he has a right 
to iinmediate possession. — Bac.Ah. 565. 

As, where furniture is let, and, before the'expiration 
of the lease, it is attached as the property of the lessee. 
2 Pick. 1 22.-7 T. R. 9. 

So, when cattle were leased for six years, if the 
owner should so long think them safe in the hands of 
the lessee, unless he demanded them before the at- 
tachment, he could not maintain replevin against the 
officer.— 3 Of eenl. 187. 

Notice to the officer, of an intention to reclaim the 
cattle, would have been insufficient. — 15 East. 607. 

Where the lease is during pleasure, or when the 
owner does not part with his right to reclaim, he may 
maintain either of the tibove actions against any per- 
son who should intermeddle with the goods. — 2 Pick. . 
122.~2 Saund. 47, &c. 

If property has been fraudulently sold, the sale 
cannot be avoided after the goods have been taken 
as the property of the vepdee* — 10 M. R. 125. — 6 
Pick. 79. 

Nor, where goods were sold upon condition, can 
they be reclaimed by the vendor, after they have been 
attached as the property of the vendee, unless they 
were likewise delivered under the condition. — QPick, 
264.-4 PicA. 516.— 1 Kent. Cow. 391. 
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«. Of the rights pf oreditora io eaie of goods pledged. 

Where goods are conveyed, either by pledge or 
mortgage, they cannot be attached as the property of 
the original owner, because, the possession of the sher- 
iff would interfere with that of the pledgee or mort- 
gagee.— 2 Bac. Abr. 715.— 1 Pick. 389.--2 New 
Hanw. Rep. 13. 

Whether a tender of the money due, would subject 
them to attachment, has not been decided.— -1 Pick^ 
399. 

If the depositary, by accepting the money, or, from 
any other cause, waive his lien, the debtor cannot 
object— 1 Gatl. 419. 

The mortgagee, or pledgee, cannot be held to ac- 
count for the overplus, upon the trustee process. — 
1 Pick. 389. 

Where there is. an agreement in the conveyance, 
that the mortgagee shall sell the goods, he may be 
compelled to do it, and be held to account for the 
surplus, upon the trustee process. — Ibid. 

/. Of property acquired by aeoession. 

Where one furnishes the principal materials from 
"which an article is constfucted, the property in the la- 
bor, and in the additional materials, becomes his, 
upon the principle of accession. — 2 BL Com. 405.— 2 
Kent Com. 294.-3 Dane's Ah. 107. 

As, where one provided the keel and principal tim^ 
hers for a ship. — 6 Pick. 212. 

So, when certain boards were sent to a mechanic 
to form part of a writing desk. — 5 Pick. 177. 

It is said, however, that the principle does not ex- 
tend any further than the identity of the articles can 
be traced, as where, apples are made into cider, or 
grapes into wine. In such cases, the property be- 
comes that of the manufacturer. — 3 Dane's Mr. 107. 

Where it was stipulated in a lease, that the lessor 
should have a lien upon the crops, whether growing 
or harvested, as security for the rent, it was held that 
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such agreeaaetit was a fraud upon the creditors of the 
tenant, and the crops were liable to attachment for 
his debts.— 6 Pick. 522. 

Where the goods are not to be returned specifically^ 
but, only in equal value or quantity, in such cases, the 
absolute property is transferred with the possession. — 
Jfmtts on BaUtnent^ 64, 102. 

As, where cotton was delivered, to be manufactured 
into plaids, the manufacturer to furnish filling, the 
prices of the yarn, and of the cloth, being agreed up- 
on, this was held, as to creditors, to be a sale of the 
yarn. — 3 Mason^ 478. 

So, where one delivered a quantity of wheat to be 
ground into flour, and it was thrown into a common 
mass, with other wheat, in the mill, it was held to be a 
sale of the property. — 1 Dane*8 Mr. 307. 

15. Of the atiachmeni of real estate. 

The real estate of a debtor, being liable to execu- 
tion, may be attacheil upon mesne process, and the at- 
tachment shall hold thirty days after the judgment. — 
St. 1783, ch. 57—1784, ch. 29, sec. 11. 

What overt act is necessary to constitute an attach*" 
ment of real estate, is undetermined. It was former- 
ly considered, that the officer must make an entry up- 
on the land ; but this was entirely symbblical, for the 
tenant was never dispossessed or disturbed in his oc- 
cupation of the land.— 13 Jtf. R. 130. 

A practice now prevails, and, it is said, under the 
direction of distinguished practitioners of the law, for 
an officer to return attachments of the debtor'^ real 
estate, from the instant that the writ is placed in his 
hands, and this, too, while the officer is in his own 
house, or in an attorney's office.^— 13 M> R. 130. 

Thus, an attachment of a pew before the 5^. J822, 
eh. 93, «cc. 7, by an oflicer who went to the meeting 
house, but not into the building, prevailed over a sub- 
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sequent attachment, mai^e by a second officer, who 
actually entered upon the property. — Ibid. 

So, wheie an officer returned that he attached, at 
the same instant, ten or more separate pieces of land, 
lying remote from each other, the return was dot 
held void.— /6frf 527.-6 Pick. 375. 

An instantaneous seisin of lands cannot foe attach- 
ed. — Ibid 51. 

Nor, can an inchoate right of dower.~14 M. ft. 
278. 

Whenever a pew shall be attached or taken in 
execution, notice thereof shall be given in writing, 
by the attaching officer, to the clerk of the parish or 
society, in whose meeting house the same is situated, 
or it shall be left at hi^ place of abode.— S^. 1822, ch. 
93, sec. 1. ^ 

A mortgagee has no attachable interest in the land 
morlgaged.-T-ie M. R. 345.-3 Pick. 484.-5 Pick. 
281. 

16. Of service of mesne process^ by arresting the 

body and letting to baU, 

A. As to the daty of the officer in taking the boidy and letting to 

bail. 

If a writ is delivered to an officer, without special 
directions upon the same, the usual course is, for the 
officer to return a nominal attachment of property, 
and leave a summon^ for the appearance of the de- 
fendant at the court,* to which the writ is returnable. 
If the plaintiff wishes to have property attached, or 
the body arrested, he should indorse his directions 
oipon the writ ; and, if such directions are given to 
the officer, verbally, he would be bound by them. — 
4M. R. 60.— 13 M. R. 73.— St. 179$, ch. 41. 

When the directions are, to attach sufficient or 
hold to bail, the officer would be justified by Ibakinj^ 
a service in either mode. — 4 M. R. 60. 
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An officer cannojt take the body and estate of a 
delator upon the same writ ; and if, after having tak- 
en the body, he should attach property, and make 
return of it, he would be liable for a false return, to a 
subsequent attaching creditor of the same property.-*- 
3 M. R. 561. 

When the body is arrested, it is the duty of the 
officer, forthwith, to take bait or to commit to prison. 
It being the right of the debtor to be delivered from 
restraint to his Mberty, upon a tender to the officer of 
sufficient sureties, it therefore becomes a duty of the 
officer to declare the nature and contents of the pre* 
cept, by which the arrest is made. — Bac. Jib, Tit 
Sheriff, J>r. 

But a known officer is not bound to show his writ 
before he levies it upon the person or property, but 
after he has taken the property, or the defendant has 
submitted to the arrest, he is then bound to disclose 
his authority if requested ; and it is not necessary he 
should be known to the defendant as an officer ; if 
he is generally known as such, it is sufficient. — 9 Co. 
69—8 T. R. 189. 

A special deputy is bound to show his precept, be-* 
fore service, if demanded. — Bac. Sheriffs JV*. 

The refusal of an offii^r to show his writ, does not 
make him a trespasser ; the remedy of the injured 
party, perhaps, is upon motion to set aside the ser^ 
vice.— 2 jB. 4- C. 761. 

If the officer serve hi^writ upon a wrong person, 
although he is of the same name, he will be a tres- 
passer. — 1 Browrd. 212. 

^ Nor will it make any difference, if the party ar^ 
rested, declare himself to be the person, unless it ap* 
pear that he was known by the one name as well as 
the other.— 3 Camp, 110— Jfcfoor, 457—6 T. R.2S5 
—8 T. R. 328. 

Where one was sued by a wrong name, and the 
officer returned, <^I have taken A. by the name of 
B.," it was held a trespass. — 1 March. 75. 
6 
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If the officer has any reasonable doubt as to the 
identity of the defendant, he has a right to demand 
of the plaintiff to point him out, and perhaps to give 
him an indemnity for any damage he may sustain in 
consequence of making the arrest. 

If there be several of the same name and addition, 
answering to the description in the writ, so that the 
sheriff cannot ascertain iipcm whom to make the ser- 
vice, he should return the fact, together with the 
process. — Dalt. 112. 

When the sheriff takes a bail, it must be always 
by bond, with sureties, and by no other contract. — 5 
Dane Abr. 287. 

The right of the party ih a civil action, to be de- 
livered upon bail, depends, in this state, principally 
upon the ancient English statute of Henry 6, ch. 10. 
Our own statutes upon the subject, barely recog- 
nize the pre-existing right, and furnish some provis- 
ion as to the effect of bail.~S^ 1784, ch. 10 — 1803, 
sh. 132—1817, ch. 146. 

The law of bail, here, is essentiallv different from 
that of England ; there, the bail taken by the sheriff, is 
barely to compel an appearance, and is called bail 
below, which is afterwards perfected by a recogni- 
zance in court, called bail above, conditioned to abide 
the final judgment and execution. A bail bond taken 
here, pufsuant to our Stat, is more analogous to bail 
below.— 17 M. R. 591—2, lb. 484, 200. 

The officer ought to file^e bond and return it 
with his writ ; and when it is delivered to the plaintiff 
to sue his scire facias, the clerk ought to certify upon 
the writ, that the bail bond was filed. — Big. Dig. 104. 
Before the defendant can be admitted to bail, he 
must offer, at least, two responsible sureties, having ' 
sufficient estate within the county. — 9 M. R. 479 — > 
\2M.R.\27. 

The bail bond is not valid, unless it be executed 
by the principal as well as the sureties. — 17 M. R^ 
59U 
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But it will not be void, for a misnomer of the 
plaintiff, if there be otherwise such a description of 
him, that he may be known*— 10 M. R. 20. 

It should substantially appear in the bond, at 
whose suit the arrest was made ; and when and 
where the process is returnable ; without these the 
bond would be void. — 6 M. R, 541* 
. The mode of putting in bail to the officer, is, by, 
entering into a bond with one or more sureties, con- 
sisting of substantial bondsmen, that the defendant 
will appear and answer the suit, and that he will 
abide the final judgment thereon. — 3 BL Com. 290 
— 2 M.R. 200. , 

Although two sureties arc required, the officer is at- 
liberty to accept one only ; and such a bail bond 
would be a valid obligation. So, he is at liberty; to. 
release the defendant without any bail ; b\it iii botli 
these cases, he takes the responsibility upon himse}^ 
and acts at his peril.~9 M. JR. 479—12 M. R. 127. 

If a defendant in ^ civil action be committed to 
jail, for wsmt of sureties, and Jt be made to appear to 
the court upon a habeas corpus, that excessive bail 
has been required, the court will reduce the sum, for 
which bail was required. — 17 M. R. 116, 176. 

h. What persons are exempt from arrest. 

Ambassadors and foreign ministers, as well as 
their domestics or servants, are protected from the 
service of civil process. — 1 V. S. Laws, 110. ' 

Members of Congress are likewise protected from 
arrest, in all cases excepting treason, felony, or 
breach of the peace, while going to, returning from, 
or attending. Congress. — Cons. V. S. 

Representatives to the General Court of this Stafi 
are not liable to be arrested or held to bail, while 
going to, returning from, or attending, the Legisla* 
ture. — Cons* Mass. 

But they may be arrested on execution or on 
criminal process.— 4 M. R. 29. 
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Sheriffs) while in office, are not liable to arrest.—* 
Ante I. 

A person whose duty brings him to court, either 
as juror, party, or witness, is exempted from arrest, 
to and from his home.— 3 M. R. 288 — 6 M. R. 245, 
264. 

It is not necessary that the party have a writ of 
protection, for it may be shewn by the recprd of the 
court, or by a subpoena.-^— /6t(2. 

This privilege is extended to a party whose suit is 
referred to the decisions of the court.— 6 Jkf. It. 245, 

A witness, who attends voluntarily, witliout a sum- 
mons, is not protected. — Jbidj 264. 

This decision is opposed to the current of author- 
ities, and is contrary to the general rule in these 
cases.— 1 H. BL 636—8 T. R. 536, 

Courts have, in g^ieral, given a very liberal con- 
struction to these rules, — as when a party remained 
several hours after his case was disposed of. — 2 BL 
Rep. 1113. 

Also, when one lingered on his way home for 
twenty-four hours. — 2 Sir. 986. 

There is an ancient case, where a man was arrest- 
ed in a town, forty miles distant from his road home, 
and the arrest was held to be unkiwful. — Tidd, 175. 

Bail is privilegied in attending court.— ^1 H. Bt 
636. 

So are attbrnies and other officers of the court. 

Where a cause is referred by a rule of court, the 
party is protected while attending the arbitration. — 
3 AnsU 941—8 T. JR. 586. 

The arrest of a person thus privileged, is proceed- 
ed against, not by action for false imprisonment, but • 
as a contempt of court, — the party is usually dis- 
charged, or the bail bond vacated. — 2 BL Rep. 
1190—4 r. JR. 377. 

It being a personal privilege, if the party waives 
it, he cannot afterwards complain. — 11 M.R. 11. 
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Officers and soldiers of the militia are free from 
arrest, in attending military duty. — St. 1809, ch. 108. 

Seamen and soldiers in the service of the United 
States, are exempt from arrest. — U. S. St. 

In Maine, electors cannot be arrested on civil pro- 
cess on days of election. — Maine Cons. Art, 2. 

So of clergymen, • while actually attending divine 
service. — 2 Dane^ 632. 

An infant or minor, may be arrested. — 1 Bos. and 
Pull. 480. 

So may a lunatic— 4 T. li. 12\—Tidd, 184— 
2 T. R. 390. 

From some authors, it is doubtful whether a mar- 
ried woman can be imprisoned on mesne process, 
where the action is commenced during the coverture. 
—3 Bl. Com, 414~1 Esp. 328. .; 

When the action is for the debt of the wife i^ile 
sole, if the wife is arrested, she shall be dischai^ed 
and the husband shall find bail for both. If the hus- 
band is imprisoned, it seems she should be likewise ; 
but she cannot be without her husband. If the hus- 
band elude the arrest, or escape from prison, she can- 
not be held —Reeve's Dom. Rel 69, 70— Ttdd, 173. 
' If a married woman be arrested in England, she 
shall be discharged on common bail,* and that wheth- 
er arrested singly, or jointiy with her husband. — 
Tidd, 173— JET. B. Rep. 12J0~1 East, 582. 

Even where a married woman lives apart from 
her husbahd, so that she may sue and be sued as a 



* Common bail in England it merely nominal ; it is farniBhed 
upon the appearance or the defendant, and the tareties are inya- 
riabl^p those constant attendants in Westminster Hall, John Dqe 
and Richard Roe. Upon this principle it would seem that no 
bail can be here required of a married woman ; indeed, she is - 
incompetent to execute a bond of any description. But, from the 
test New England authorities, it seems she is liable here to ar- 
rest on execution>in the same manner as any other co-defendant. 
Met. Yelv. 106—3 JV. H. Rep, 376—1 Stoift's Dig. 30, 497— 
Dans, cA. 19— 4 Jl, /J. 659. 
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feme sole, common bail only shall be required, unless 
there is fraud, as where she obtains credit by pre- 
tending she is sole, when in fact she has a husband. — 
1 East 16, 17. 

But where she obtained credit by informing' the 
plaintiff by mistake, that her husband was dead, she 
was discharged, and likewise where the plaintiff knew 
she had a husband abroad. — 1 East, tbid — 6 T. /?. 

451. 

A debtor, who has been released from jail, upon 
taking the poor prisoner's oath, cannot be again ar- 
rested for the same debt— 1 Pick. 497— Stat. 1816, 
c. SS-^Stat. 1787, e. 29. No arrest can be made of 
a defendant in a real action, nor in replevin, scire 
facias, or upon the trustee process. — Statutes. 

c. What conttitates an arrest. 

An arrest must be made by a corporal seizing or 

f touching of the defendant's body.-nr3 Bl. Com. 288. 

It is usually done by putting the hand upon the 

^ person ; but this is not necessary, if the officer have 

the party in his power, or if he have submitted him- 

. self to the officer. Words alone will not constitute 

an arrest ; and if the officer says, I arrest you^ not 

having touched the body, it is no arrest : but if the 

defendant had submitted himself to the officer, the 

\ ^ case would be different. 

But any touch, howevc^r slight, even through a 
door, or window, is an arrest ; and if the defendant 
escape, the officer may pursue, and would be justified 
even in breaking the house, or Allowing the defend- 
ant to anotiber county. — 1 Salk. 79 — 1 yent. 306. 
If aq o^cer has several, precepts in his hands, at 
the time of an- arrest, it will be considered as a taking; 
upon the whole^ without any additional declaration. 
It is not necessary that the officer, holding the pre- 
cept, should be the individual that seizes the body, 
I nor need it be done in his presence ; it is sufficient if 
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he be near, and pursuing the same business* — Covrp^ 
eS—BtUL JV. P. 63—13 M. R. 321. 

A known officer need not produce the authority by 
which he makes an arrest ; otherwise, with a person 
not generally known as an officer. — 13 Jtf. R. 321. 

But when the party immediately resists, he, and all 
who aid or abet him, do It at their peril ; and the per- 
son, making the arrest, is not obliged to exhibit his 
authority. — Ibid. 

d. When an arrest may be made. 

A party may be arrested at any time while the 
precept remains in force, arid may be by night, as 
well as by day. — 9 Coke^ 66. 

Arrests on civil process cannot be made on Sun- 
day ; and if any person shall execute any such pro- 
cess from the midnight preceding, to midnight fol- 
lowing the Lord's day, the service shall be void, and 
the officer shall be liable to answer damages to the 
aggrieved party, in the same manner as if he had 
done it without such process.'^-^^a/* 1791, ch. 58. 

A prisoner who has escaped, may, however, be re- 
taken on Sunday. — Sdk. 626. 

Civil process, that cannot be served on theLord's 
day, is not c<Hifiued to mesne process, and execution, 
but an arrest upon a warrai>t, for a breach of that 
day, was held to be unlawful. — 13 M. R, 324. 

When an execution is returnable to a Court, hold- 
en upon a certain day, it may be executed; any time 
upon that day, before the Courtadjourns ; but after 
that event, it cannot be executed^ as it is the duty of 

the officer to return^ it while the Gdurt is sitting: 

6 M.R. 20.. ® 

But if the officer had begun the service Jbiiifiire the 
return day, he may complete it afterwards, and retain 
the execution, to indorse the service dierl^en.'r— /^'(f, 22. 

When a license is given to. a man by law and be 
exceeds or ^uses it, he is a trespasser from the be- 
ginning.---SM? Carpenier^s case — 8 Coke, 146r. ' 

Thus, if one is wrongfully brought into a jurisdic- 
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tioo, and then arrested, be will be discharged, (or 
no lawful thing can be founded on an unlawful act.-^ 
11 Mod. 51. 

So, where a defendant was taken and confined 
without any precept, and afterwards a writ was pro- 
cured, he was discharged unconditionally. — 2 Amt 
462— 2 ja. B. 29. 

So, where a defendant was forcibly carried to a 
house, and arrested on his return, he was discharged. 
— 1 JV. ii. 135. 

And, when the plaintiff was detained from Sunday 
until Monday morning, and then arrested, it was on- 
lawful.— 1 Anst 85. 

When the first arrest is unlawful, all detainert 
lodged under it are illegal. — Met Ydv. 85. 

«. Where an arrest may be made. 

It is a general rule, that an ofiicer has a right (9 
arrest the debtor in any place within his jurisdiction ; 
and, in case of an escape, he may pursue bis prison*- 
cr, and take him wherever he can find him. 

The privilege from arrest is sometimes local or 
temporary, as well as personal. — Tirfd, 188. 

Thus, an officer cannot break the outer doors or 
windows of a house, in order to arrest the debtor, or 
to serve any civil process, — Dalt. Sher. 352— 13 ^tf". 
JR. 523. 
■ This privilege is not confined to the owner of the 

house, but the children, servants, and boarders, are 
likewise protected. — Ibid. 

This doctrine proceeds upon the principle, that a 
/nan's house is his castle, and all the family have a 
right to its shelter ; but strangers and visitors have 
not this protection.— ^ifticf. 

So, if one flee to his house, to avoid a supposed 
arrest, the officer would i\ot be justified in opening 
the door to take him.— J&iU 

When the door is open, the officer may lawfully 
enter and take either body or good^ ; but, if the door 
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be sbat and latched, the officer cannot lawfully draw 
the l»ich.—Dalt Sher. 350—2 Dane, 652. 

Nor can he lawfully raise a windoW| or pass down 
the chimney.— 3 Sel JV. P. 1 123. 

If, on rapping at the door, it is opened to see who 
is there, and the officer rush in forcibly with a weap- 
on, and make an arrest, it is unlawful. — Hob. 62. 

On criminal process, or to execute a writ of pos- 
session, the officer may break the house, after demand 
and refusal of admittance.-^5 Coke, 93 — Dalt. 350. 
* So, to execute a writ of replevin. — DalL 353. 

When a man has been arrested, and escapes to his 
honse^ the officer will be justified in brestking the 
door to arrest him ; and it would be sufficient, in this 
case, if the officer took the debtor's hand, which was 
offered from a window. — 6 Mod. 173^ 

When the officer has lawfully entered the outer 
door, he may break inner doors, trunks, desks, and 
the like, but, in these cases, he should first demand 
that they be opened. — 2 Show. 87 — Cro. Eliz. 99^— 

4 Taunt. 619, cont. 

It has been said, that, although the entry of an 
officer into a bouse be unlawful, yet the service which 
he shall make in the house will be good, and that the 
only ground of damage is the injury to the house. — 

5 Coke, 93. 

This position has derived support from a dictum 
of C. J. Falcons, 5 M. R. 155, but it will be seen, 
upon examination, not to be well founded, and that 
the reason of the thing, as well as the weight of au- 
thorities, have fettled the law otherwise. If, there- 
fore, the entry of the officer is unlawful, so are all his 
subsequent acts, and that he is considered a trespas- 
ser, ab initio. — Met. Yelv. 29, a, and the note of the 
learned editor, toith the cases there cited. 

The privilege of the house does not extend to b 
bam, a store, or any out-house, not parcel of the 
dwelling. The officer may break the doors of any 
such out building, to execute process, and this with- 
out any demand. — 1 Backus Sheriff, 129. 
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Althoagfa the officer may justify a breach of the 
house, to take the body or goods of a stranger^ con- 
cealed there, yet he must not do it lypon sust>u:ion 
only. He acts at his peril ; and will be condemned 
or justified by the result of the search. — 6 Taunt 
246— 3 5. §• ,5. 223. 

There may be a constructive breaking of the 
, house, which would also avoid the ser\ice, as, where 
the entrance is obtained by threats, fraud, or con- 
spiracy. — Russell on cAmes, 907. 

As, if the owner through fear of the officer, or to 
repel any supposed danger, opens the door, and the 
officer rushes in, it is unlawful.— Jiid. 

So, if the officer falsely pretends he has a search 
warrant, and thereby obtains admittance, it will be 
a breaking of the house ; for the law will not siifier 
its justice to be defrauded by such evasions, — Ibid. 

If a prisoner escapes from an officer, after an ar- 
rest, he may break the outer door of the house to 
retake him.— 2 RoL 138. 

It is often difficult for officers to determine what 
buildings are entitled to the protection of a dwelling. 
A house where a man sometimes resides, and which 
he leaves for a short season unoccupied, with the 
intention of returning, is a dwelling tiouse.— 4 Bl. 
Com. 234— Russell^ 925. 

So is a chamber in a college and an inn of court, 
where each inhabitant has a distinct property. Like- 
wise, a room in a private house, is the dwelling pf the 
lodger, if the owner does not himself live in the 
house ; or, if he and the lodger enter by different 
outward doors. — Cowp. 1. ' 

But, if the owner himself lives in the house, and 
has but one outer door at which he and his lodgers 
enter, such lodgers seem to be only inmates, and all 
the apartments are parcel of the dwelling house of 
the owner. — Ibid, 

So, if one hire a shop, a part of a dwelling house, 
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and work and trade there, but never lodges there, it 
is not the dwelling of the lessee. — Russell, 919, 

A tent or booth, erected at a public fisiir, although 
the owner lodge there, is not a dwelling house.-^Ibid. 

But a loft over a coach house or stable, which is 
converted into lodging rooms, arid used for that pur- 
pose, is a dwelling house. — Ibid^ 914. 

A building is not a dwelling house until it is inhab^ 
ited as such. — Ibid, 926. 

The mere use of a buildit^ for lodging upon some 
particular occasion, does not constitute it a dwelling 
house. — Ibid, 926. 

When a house is actually severed by partitions, 
without any iriternal communication, and each part 
occupied by distinct tenants, they become the distinct 
mansions of each occupant — Ibid, 939. 

/. Of the officer's liability in taking bail. 

An officer will be liable for the insufficiency of the 
ball, unless he take two sureties of sufficient ability 
at the time.— 9 Jtf. R. 419— 12 M.R, 127. 

If they afterwards prove insufficient, the officer it 
not liable. — Ibid, 

The statute of Henry VI does not provide that the 
bail should live within th^ county ; it is sufficient if 
they have estate within the county. — Ibid. 

An action lies against the officer for taking insuffi- 
cient bail, although he had reason to believe they 
were sufficient at the time. — 2 M. R. 188. 

A suit against the bail does not discharge the offi- 
cer from his liability. — Ibid. 

But it is necessary there should be judgment, and 
ft return of non est inventus, against the principal, be- 
fore the officer is liable.— 12 M. R. 127—13 M. R. 
169— 17 JJf. ft. 60. 

If the officer falsely returns, that he arrested the 
body and took bail, his liability is not affected by a 
neglect of the creditor to demand the bail bond, with- 
in one year after the judgmient. — 13 M. R. 169. 
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To prove the insuffickncy of the bail, it is not 
necessary to commence a suit agaiiist him, but it may 
be proved in any other way. — 11 M. IL 89 — 15 A£. 
R, 377—17 M. R. 60. 

The bail is liable for one year only after the judg- 
m^it against the principal, and this whether the rem- 
edy against him be. by scire facias or action of debt. 
—2 PUh. 2^1. 

The bail is considered the keeper of the body of 
the debtor ; being a jail<ur appointed by himself, be 
has, therefore, all the powers of that officer over the 
body in case of an escape. 

He may arrest him at any time or place, and de- 
liver him into the custody of the proper officer, either 
by surrendering him in court, or committing him to 
jail, at any time before final judgment upon the writ 
of scire facias ; Or he may depute any other person 
to do it. He or his agent may take the principal in 
any other State, as in New York, when bailed in 
Connecticut ; or at any time, as on Sunday, or at 
midnight ; or in any place, as in his dwelling house. 
He may break the outer do6r of a house to take him, 
after demand and refusal to open it ; but he sbonld 
use no more force or severity than is necessary. — 
5 Dane, 292—7 Johns. 145, 157— S^at 1784, c. 10 
—1817, c. 146. 

If an officer return upon the writ, that he has tak- 
en bail, and does not return the bail bond upon de- 
mand made, he is liable, and would not be permit- 
ted to shew in mitigation of damages, that the debt- 
or was poor and unable to pay the debt ; because 
he has himself undertaken to be biail, and the bail 
would not be permitted to pve this fact in evidence. — . 
i5 M. R. 8^. 

Sheriffii and their deputies, attorneys, and all other' 
officers of courts, and their clerks, are prohibited by 
the rules of court in England from being bail. — 
Tidd, 230. 
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Nor are they aUowed to indemnify any other per- 
son as balL— -2 Com. Dig, 22, in note. 

Here, no attorney or counsellor of the court of 
common pleas can be bail in any cause pending in 
said court, on pain of being stricken from the roll. — 
C. C. P. Rules, art. 22. 

In N9W Hampshire, a deputy sheriff may be bail. — 
2 AT. H. Rep. 473. 

A return of non est inventus is. necessary to fix the 
bail ; if the debtor dies after that, it is no excuse for 
the bail,, nor can he avail himself of a neglect of the 
officer in returning the execution into the clerk's 
office.— 4 Pick. 121 -t-2 M. JR. 481. 

The sickness of the principal, so that he could not 
be removed without endangering his life, before the 
return of non est inventus, with the fact that he died 
after such return, was held not to exonerate the 
bail.*-l Ji. H. eases, 29. 

If the officer return that he found the principal, but 
not until he had enlisted into the service of the United 
States, it was held insufficient to charge the bail, as it 
was not a return of non est inventus. — 11 M. R. 234. 

Whatever discharges the principal, likewise dis- 
charges the bail.~2 M. R. 481~2 Pick. 309. 

As, when the principal dies, or when the debt has 
been released by force of a bankrupt law.'^Ibid. 

Or, when the change in the circumstances of the 
debtor was involuntary on his part, as by succeeding 
to a peerage.— Dottg. 45. 

But, when the debtor obtains a release by a volun- 
tary act, as by enlisting into the army or navy, it will 
not discharge the bail.~ll M. £.146— 13 J(f. R. 93. 

A consul was arrested, and gave bail; the action 
was defaulted, and scire facias issued agsgmst bail. It 
was held that the bail could not plead the privilege 
of the consul, because it should have been done in the 
original action. — 3 Pick. 80. 

A surrender of the principal to the officer holding 

the execution, will discharge the bail.*«2 Greenhrf, 

S82— 8 M. B. 490. 

7 
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Iq an action against a sheriff, for not retaming 
bail when no bail was taken, die officer was permit- 
ted to show die insolvency of the debtor, and the 
eourt would not permit a count to be inserted for not 
delivering the bail bond. — 2 ChtenL 46. 

17. Of $seape and rescue upon mesne proee$s. 

The usual distinction of this subject into voluntary 
and negligent escapes, it will be seen, is of no impor- 
tance, in this place ; the subject will be further pur-* 
sued under tides Exeewtum and Jailer* 

On mesne process, the officer is to take the body 
of the debtor, and have him ready, not only at the 
court, but likewise to abide the final judgment and 
execution. He is liable to no action, if afterwards 
the body is tiiu3 ready.— 2 T. JR. 172-^2 Bl. Rep. 
1048. 

In an action against a sheriff for. an escape upon 
mesne process, whether voluntary or negligent, the 
pluntiff will be held to prove,*^lst, the obligation of 
the officer to make the arrest ; 2d, his default in neg- 
lecting to make the service, or his misconduct subse- 
quent to the arrest ; and 3dly, the damages resulting 
to the plaintiff. — ^3 Starkie^ 1334. 

It is essential that be shew a good cause of action, 
a writ in proper form issuing from a competent tri- 
bunal, and duly delivered to the officer. He must 
likewise shew, that the officer omitted to make tiie 
arrest when it was in his power to do so.-^7 T, /?. 
113—1 Esp, 154. 

Or that the officer allowed an escape after the ar- 
'rest, or that he neglected to make search, when in- 
formed where the debtor frequented ; the sheriff being 
bound to use due diligence in making service. 

As to the amount which the officer is obliged to 
pay, the plaintiff must prove the damages laid in his 
declaration^ with the saqae particularity as he would 
be held to, in an action against the debtor himself.— ^ 
4 T, R. 611—3 Starkie, 1340. 
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But, the plaintiff cam recover no more than he has 
actually lost by the escape, and the jury may find 
such damages as they may think he has sustained 
under all the circumstances. — 7 Johns. 189 — 10 
M. R. 470. 

And this rule applies as well to voluntary as in* 
voluntary or negligent escapes. — 6 Pidc. 468. 

It will be seen that there is a wide disdnction be- 
tween escapes upon execution) and those upon mesne 
process. 

As to escapes upon final process, an action of debt 
is provided by the statute of 1 Rich. 2, ch. 12, in 
which case the whole judgment must be the measure 
of damages ; but this statute is confined to escapes 
upon final process, and an action of the case only 
lies against an officer for escapes upon mesne pro- 
cess; in this case, the jury can give oply such <&un- 
ages as the plaintiff has actually sustainid.-^2 Chitty, 
148—1 Saund. 37—2 Sawnrf. 67— 2 Dan^ €48. 

The same principles apply to an escape of on9^ 
$urrendel'ed by bail.— 6 Johmf SPl^^-Jjime^ ibid. 

Tvlien the debtor is so Inck that an imprisonment 
would gready endanger his life, or his health, it is 
a sufficient excuse for the officer in not making itfae 
arrest ; but he should make return of that fact — 1 
Back. 259—Dcdt. Sher. 21 1 , 21 3.* 

In one case, the officer arrested a debtor in extreme 
sickness, and falsely returned that he took bail ; in 
this action, the officer was permitted to show the siek- 
ness and poverty of the debtor, in mitigation, and but 
nominal damages were recovered. — 10 JIf. R. 470. 

Where an officer knowingly takes insufficient bail, 
he is liable fi^r the whole debt. — 1 JV. H. Rep. 82. 

A return on a writ that the debtor was forcibly 
rescued, before his commitment to prison, will excul- 

*Perhapi tho authorities cited wiU not fully support the 
doctrine here laid down; but it is believed that the mild princi- 
ples that govern the enlightened courts of this age will confirm 
It, if a case should ever be presented. 



76 SBERirr* 

pate the officer who made the arrest. In this case, 
the only remedy of the plaintiff is by action against 
the rescuers.— 10 Jlf. 12. 206. 

A rescue of one arrested on execution, or of one 
actually in prison, is no excuse to the jailer or offi- 
cer } because the sheriff is bound to call in aid, or to 
take with him the poBse eomitatuSf which he may, 
'although he is not obliged to do in the service of 
mesne process.-*— iii(2«^-2 Pick. 310. 
. In case o( a voluntary escape on mesne process, 
the officer may again arrest the debtor, on fresh pur- 
suit, and this will be a sufficient excuse, if he have 
him in season to abide the execution, or before an 
action is brought against him for the escape.— ^1 
Sound. 35, 6. 

Where a defendant, taken on mesne process, flees 
into another state, and is there rescued by lawful 
process, it is 'no justification to the officer here. — 2 




The^iiebtorcannot be a witness for the officer, to 
prove an n^^T^fflty^^^^n^j^g.^ ^^f^^/^if, 

18. Of bondi for ease and favaf. 

The statute of 23 Henry VI, ch. 10, concerning bail, 
is a part of our common law, and its several provis- 
ions are binding upon officers as to the mode of tak- 
ing bail. By this statute all obligations taken by a 
sheriff, under color of his office, from the debtor, for 
any other purpose thsln for appearance to answer the 
suit, are void.— 9 M. iJ.482— 6 M. R. 385, 541. 

Thus, a bond, to indemnify a sheriff for not taking 
to prison a debtor against whom he holds an execu- 
tion, is void. — 7 Johns. 159, 426 — Yeh. 197. 

So, when the debtor, upon an arrest, endorsed to 
the officer a note against A., it was held a violation 
of the statute, and the maker of the note was permit- 
ted to shew this fact in defence of an action on the 
notes. — 8 Johns. 98. 
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Not only obligations, but all promises made, or 
indemnities given^ for this purpose, are void.— -11 
Co. 101, 6. 

Where one agreed in writing that he would either 
give bail, surrender the body, or pay the debt and 
costs, in consideration that the officer would release 
the debtor, the agreement was held void. — Ibid — ^ 
M. R. 370. 

If such a promise should be made to the plaintiff, 
it would be valid.— iWd— 10 Jtf. R. 230. 

Tbe statute speaks only of arrests on mesne pro- 
cess.— 1 T. R. 422. 

Therefore, when a note was taken by an officer, sl^ 
security for an execution, and the same not having 
been redeemed, it was held a valid transfer.— 15 M. 
R. 534. 

Where an officer paid the creditor from his own 
money, and took a note of the debtor for the amount, 
and afterwards undertook to make use of the ex- 
ecution to enforce the demand, it was held the 
process was void. — 7 JohM* 426. 

19. Of the return of writs and the damages for 

false return,* 

It is the duty of the officer, serving any precept, to 
make seasonable return of the same, with his doings 
thereon, to the court or magistrate where it is made 
returnable. 

He must certify upon the back, a particular state- 
ment of the manner in which he made the service, 
and this return must fully answer the whole of the 
command made to him therein. 

It is not sufficient that he return generally that he 
made the service according to law, but he must state 
the manner in which it was done, that the parties 
may be informed of their rights, and that the court 
may judge of the correctness of the officer's proceed- 
ing.— 9 M. R. 24a— 13 M. R. 483. 
7* 
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The whole of the return must be in writing, and 
parole evidence cannot be admitted to explain or 
contradict it. — Big, Dig. 551. 

Where the same land Was attached by two officers 
at the suit of different creditors, one of whom return- 
ed that he made the attachment immediately after a 
given hour ; and the other returned that he made bis 
attachment one minute after the same hour, it was 
held that the attachments were simultaneous. — 13 
M.R.529. 

The facts, stated in an officer's return, upon a writ 
which he had authority to serve, are conclusive evi- 
dence, and not to be controverted, excepting in an 
action against the officer himself for a false return.-^ ' 

An officer, in making his return, may avoid any 
inconvenience to himself by stating the truth, and, 
when that cannot ,be easily ascertained, he should 
make a-^pecial statement of facts. — 6 M. R. 325. 

An officer can never be permitted to falsify his 
own return. — Ibid. 

It is a general rule, that an officer shall not be per- 
mitted to alter or amend bis return, so as to affect 
the rights of others not parties.~8 M. /?. 240. 

' He will, however, be permitted to make any 
amendment at the term to which the writ is returna- 
ble. 

An officer was not permitted, six years after a ser^ 
vice, to amend a return by inserting a material fact, 
the omissipn of which might render him liable to 
damages.— 13 M. R. 270. 

An officer returned a writ served by him, having 
endorsed upon it a memorandum merely, of the ser- 
vice, without any signature or date, and he was per- 
mitted to complete the return although out of office. 
— lPtcA.461. 

The frima facte evidence of the measure of dam- 
ages, in an action against an officer for a false return, 
is tbe amount of the judgment against the debtor. — 
lOM.H. 470. 
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Where a deputy died, after he had made service, 
and before a return, it was permitted . to the sher* 
iff to record the service on the execution and re- 
turn it.— 2 Piek. 276. 

But, this evidence may be controlled by such other 
evidence as will show the actual amount of loss. — 
Big. Dig. 46. 

Thus, in an action against an officer for falsely 
returning that he had taken bail, when in fact he had 
not, the officer may shew, in mitigation, the sickness 
and poverty of the debtor.— r-10 M. R. 470. 

But, in a similar case, where the action was for 
not returning the bail bond, no evidence in mitigation 
was alIowed.-^15 M. R. 82. 

In an action of the case for an escape, evidence in 
mitigation may be introduced. — 2 M. R. 526. 

So for taking insufficient bail. — 13 M. JR. 187. 



G. Of the duties of ojQ&cers in levying 

executions. 

1. Of the service of writs of possession or of seizin. 

When the plaintiff recovers in a real action, the 
execution is a habere facias seisinam^ when the free- 
hold is recovered ; but when judgment is- for a less 
estate, as a term, then a writ of habere facias posses- 
sionem is granted. 

In the service of this writ, we have seen that the 
sheriff may justify breaking doors and using force, 
if his process is resisted ; but if possession is quiedy 
yielded, then a symbolical delivery will be sufficient. 
—Ante, 69. 

If the writ direct the officer to deliver possession 
of several messuages, execution may be done in one 
of them, in the name of the whole, provided they are 
in the possession of one man ; but when there are 
several tenants, then possession of each must be given 
separately. 
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Th^ judgment, in a real action, ig generally agaiust 
an individual ; yet, if the land should be in possession 
of a third person, the sheriff must deliver it to the 
demandant, notwithstanding a third person claims 
title, and the process will be a sufficient justification 
to the officer. — 6 Co. 52. 

The writ likewise directs the officer to levy a cer- 
tain amount for damages and costs ; this must be lev- 
ied upon the tenant, named in the writ, in the same 
manner as in a personal action. 

The officer must deliver possession by such a de» 
scription of the land as will identify it with sufficient 
certainty. 

Low water mark is held to be sufficiently particu- 
lar.— 3 M. R. 352. 

In some cases, where one recovers judgment for 
possession, he may enter without the service of the 
writ of possession by an officer ; but where the judg- 
ment is for an uncertain portion or interest, as in 
case of dower, there must be a legal process.— 16 
M. R. 191— 4 Jtf. R. 300, 282^15 M. R. 44. 

A judgment in favor of the commonwealth against 
an absentee, transfers a title to the land without a 
writ of possession.— 4 M. JR. 282 — 15 M. R. 44. 

Whenever any woman shall recover judgment for 
her dower in the estate of a former husband, a writ 
of seizin shall be directed to the sheriff or his deputy, 
who shall cause three disinterested freeholders of the 
county, who shall be under oath, to set out one-third 
of the estate faithfully and impartially, without favor 
or affection, as near as convemently may be.— 5tat. 
1783, ch. 40. 

If the division cannot conveniently be made, by 
metes and bounds, then one-third part may be assign- 
ed in a special manner, having regard in all cases to 
' the rents and profits, to be computed by the commis^ 
sioners to be appointed by the officer as aforesaid. — 
Ibid. 
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So, in executing a judffmeiit upon a writ of parti- 
tion, at common law,d^ sheriff must empannel a jury 
of twelve men, who must make division of the land.*-^ 
Co. Lit. 167, 6—6 Ccm. Dig* 476—2 M. R. 462. 

The process by petitioii has nearly superseded this 
action here; some cases have, however, occurred. 
The jury must be sworn to cause partition and maM 
i-eturn. — 6 JDane, 479. 

As to empannelinff juries in cases of flowing, and 
for damages caused by laying out highways, &c., see 
the forms in the appendix. 

2. What executions are from lawfid authoriij/* 

r By our statute, we have but one form of execution^ 
whkh includes the common law executions ; as the 
capias ad satisfaciendum^ caUed in many of the neigh- 
boring States ca. sa.^ upon which the body of the 
debtor may be taken y^^ fimfmeiasj which includes 
the levari Jitdas^ranmug against the good^,tnid~the. 
extendi facias against his lands.— -4 M* R* 402 — 11 
M. A S17— 14 M. R. 473. 

An execution may issue from any of the courts of 
record, and from justices of the peace, upon judg- 
ments within their respective jurisdictions, and an 
alias or pluries may issue, bearing teste on any day 
within a year after the return day of the next pre- 
ceding execution.— 4 M. R. 483. 

Where bail have surrendered the debtor upon scire 
fadas, an (dias may issue, although more than a year 
has elapsed since the return day ^ the former execu- 
tion.— 5 M. R. 373. 

An execution which issues after the death of either 
of the parties is void. — 16 «Af. R. 191. 

But, where there are several judgment creditors, 
and one of them dies, the execution may issue in the 
name of all.— 9 M. R. 14, 160. 

If the deatii is suggested to the court, they will 
order execution to be issued against the survivors 
'>nly.— JMd 
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If aa ex€cation issue against the naenibers of an 
^?S>'%^^ corporation, individually, it is void, and 
the officer serving it would be a tre^asser. — 4 M. 1?. 
232. 

No action can be maintsHned against an officer for 
not serving a void process, or an execution which 
issues on a void judgment — 8 M. R. 79. 

But, if the proceedings are merely erroneous^ and 
not void, the officer must execute the precept. — Riet. 

The general rule is, that officers, obliged to serve 
process, are protected in the rightful discharge of 
their duty ; provided the precept is sufficient in point 
of form, and the court or magistrate issuing it have 
jurisdiction of the subject matter. If the magistrate 
proceed* unlawfully in issuing the precept, be, and 
not the sherifi; will be answerable.— 13 M. R. 272, 
286—5 M. H 547—10 M. R. 105—1 Pick. 459. 

There is a wide distinction between trrcytieaus and 
irregular process : the first is good until reversed^ 
*nd wilj ftrnish sufficient justification for the party 
who acts under it : the latter is a nullity from the 
beginning, and furnishes no protection to any OM 
acting under it. — -liici— 3 Wits. 245. 

It is said, Itowever, diat in this case the officer 
would incur no responsibility if the court have jvris- 
diction ; but that the remedy of the injured party 
would be against the party stueing out the writ. — 2 
mis. 385—2 Stra. 994. 

In all cases where the court has no jurisdiction^the 
officer is liable who undertakes to execute tlieir judg- 
ments. The jurisdiction of a court has reference to 
place, to the subject matter of the action or to the 
person. — Vowp. 524 — Dane] ch. 75, art. 4. 

Thus, if a court issue process beyond their limits, 
it is void, and the officer obeys at his peril. — Ibid. 

So, if a writ is made returnable to a term beyond 
that which is next following, the process is void, and 
the officer is guilty of trespass. — 3 fVils. 341 — 
Daneyibid. 
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In a case where a justice convicted one upon four 
several warrants, when he should have united them 
in one, he and the officers making die arrest were 
held to be trespassers. — Cowp. 640, 647. 

So, where a justice issued an execution upon a 
confession or recognizance for debt, which misrecited 
the original recognizance, the officer was not obliged 
to make any service. — 8 M. R, 86. 
* Where a justice issued an execution witiiin twenty* 
four hours sdter entering up judgment, he only was 
liable to the party injured. — 10 M. R. 3^6. 

So, if an execution should unlawfully issue against 
the body of an executor or administrator, the officer 
would be justified in sueing it.— 4 M. B. 232. 

3. fVhen an execution may he levied. 

An execution cannot be served after it is retuma-' 
ble.— 6 Jf. JR. 20. 

And, when it is made returiiable in three months, 
it may be levied upon the last day of that time*— 
Ibid. 

If it k returnable to a court.to.be held upon a cer- 
tain day, it may be executed any time upon that day, 
provided it be before the adjournment of the court to 
the next day. — Rid. 

If an officer begins ti;ie levy of an execution while 
it is in full force, he may complete it after the precept 
is returnable, and may retain it in his hands, in or- 
der to write his return, the whole of which should 
bear date and have relation to the time of its com- 
mencement.'^Ibid, 

Thus, in the levy of an execution upon real estate, 
the return . of the officer, and all the proceedings, 
should bear the date of the day when the levy com- 
menced.— 9 M. R. 393—1 1 M. R. 207. 

If an execution has regulsurly issued in the life 
time of the debtor, it may be levied after hi& death 
within thirty days from the judgment, upon any prop- 
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•rty attached upon the original process, provided it 
be done before any last will of the deceased shall 
have been proved, or letters of administration have 
been granted upon his estate. — Stat. 1822, e&. 93 — 
AntBj page 40-^9 M. IL 209. 

4. Of the mawMT of levying the execution. 

Upon the delivery of an execution to an officer, fa» 
is bound to levy it with as much secrecy and despatch 
as possible, for he takes the hazard of any changes 
that may take place in the situation of the debtor, af- 
ter the execution comes into his hands* 

In general, the creditor or his attorney makes his 
election of the manner in which the service shall be 
made, and to this thie officer is bound to conform. 

The creditor is not bound to regard the attach- 
ment made upon the mesne process, but he may 
waive it, and seize either the goods, lands, or body 
of the debtor.--14 M. R. 237. 

If the service is made with the knowledge or sub- 
sequent assent of the creditor, it is sufficient proof of 
his directions.— llJtf. JR. 317—14 M. JR. 4ir3. 

But, if the officer proceed contrary to his directions, 
the creditor will not be so far bound as to lose a se- 
curity he had previously acquired.-^i&teJ. 

Thus, where goods were attached on mesne pro- 
cess, and the execution delivered to the officer, with^ 
in the thirty days, and the officer neglected to seise 
the goods, but the body of the debtor was arrested 
by another deputy and committed to prison, and re- 
leased therefrom upon taking the poor debtor's oath : 
this having been done without the consent of the 
creditor, was held not to take away the right of the 
creditor to levy his execution upon the properly at- 
tached on. the ori^al process. — 11 M. 12. 320. 

But, if the credkor choose an appfaiser, or receive 
seizin of the lands levied upon, it hi sufficient proof 
that he gave directions to have his etxecution levied 
in that manner.—- 4. M.IL }I3. 
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&. Of the seizure and sale pf go^is on execution. 

a. What goods maj be taken on execution. 

All property that comes under the general denom-* 
ination of chattels, may be seized on execution, ex- 
cepting only such personal property as is exempted 
from attachment, and whatever may be attached on 
mesne process is liable to b^ taken and sold on ex** 
ecution.— w4n^c, F. 2, 3, 4, 5, 6, 7. 
• The rule extends not only to personal chattels, but 
to chattels real, such as a term for years, which can-^' 
not be extended upon, but must be sold by the sher-^ 
iff on the execution, as other chattels. — 15 M. R. 439. 

Where one held an estate under a lease of 999 
years, it was held to be a chattel interest only. — 5 
M. R. 419. 

So a building, erected by the debtor upon the land 
of another roan with his consent, is considered the 
personal property of the debtor, and may be taken 
and sold on execution as such. — 4 M. R, 514—5 
Pick. 189. 

But, if one place a building upon land of another 
without any contract, perhaps it could not be remov- 
ed,— 16 M. R. 449. 

Buildings erected by a tenant upon the estate of 
his landlord, and which are not properly fixtures, 
may be taken down while the tenant remains in pos^ 
session. — 8 Jl/. jR. . 41 1 . 

•Machines for carding wool, although pkced in a 
building constructed for using them, yet being so 
constructed, as that they may be placed and used in 
another building, may be taken and sold as personal 
property on execution.— 14 M. R. 352, 

Iron stoves set in a chimney are a part of the real 
estate, and b^ong to the house. — 7 M. R. 432. 

So is a kettle set in a fulling mill. — 15 M. R. 159, 

An officer cannot take things fixed to the freehold, 
as furnaces, coppers, &c., set for the purposes of trade, 
nor windows or doors.— 4 Com, Dig. 221. 

8 . 
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But when machines, coppers, be, are placed in a 
building by a tenant, who does not own the building, 
and the same may be removed without great damage 
to the property, it is apprehended they may be taken 
on execution against the tenant — 14 M, R, 35Z — ■ 
4 Com. Dig. 221. 

Hearths and chimney pieces, for the use of a dwel- 
ling house, cannot be taken. — 4 Com. Dig. 221. 

Choses in action, such as stocks in banks, libra- 
ries, ^c, likewise equitable interests, whether in real 
or personal estates, cannot be taken in execution, 
only where they are made liable by some statute. — ' 
4 Com. Dig, 224—9 Johns. 96—5 Dane, 2S—Antey 

F. 

The goods of one deceased, in the hands of his 
executor, or administrator, are liable to be taken in 
execution ; nor would it make any difference, if they 
are charged in the inventory, or administration ac- 
count. — 9 M. R. 74, 

They may be taken, also, for the personal debts of 
the administrator, if he should use and treat them as 
his own.— 1 B. and P. 293—2 Esp. R. 687. 

Corn, or any other product of the ground of annu- 
al or artificial growth, may be taken when ripe and 
fit to be gathered, and sold on execution. — 7 M. R. 
34. 

But, when growing upon land of the debtor, it 
cannot be taken or sold before itisripe.-^— Com. Dig. 
Execution, 221. 

A growing crop, belonging to the debtor, but up- 
on land of another, may be taken upon a Ji. fa. in 
New York. The objection to taking such property 
here, is, that our statute, directing the levy of execu- 
tions, has repealed the common law upon this sub- 
ject ; and by that statute the goods must be taken 
and kept by the officer four days. 

Where the tenant hired the land, agreeing to re- 
turn the landlord one half of the cn^s as rent, it was 
held the interest of the whole crop was in the tenant. 
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And liable to be taken by his creditors^ The officer 
sold the interest of the tenant to the crop in January ; 
the next month the leasee was terminated, he having 
an interest in the crops sown. The purchaser main^^ 
tained trespass quare clausum fregit, against the land- 
lord and his servants for gathering the crop^ in the 
summer following..— 9 Johm. 108 — 1 SwiJVs Dig. 
i^—tVhipple vs. I^oot^ 2 Jdhns. 418. 

lifoney, in possession of the debtor, may be taken ; 
but, if an officer has collected^ money on an execution 
in favor of A., he cannot take the same money on 
another execution against A.^ and in favor of B., for 
it is not A's« money until it is actually paid over to 
him.— 1 Crunch. 117, 136. 

6. Of the manner in which goods are to he kept 
and sold by the officer on emcuiion* 

When any goods or chattels shall be taken to sat-r 
isfy an execution*^ they shall be safely kept by the- 
officer, at the expense of the debtor, for the space of 
four days next after they ar^ so taken ; and if within ^ 
that time the owner shall not redeem the same by 
otherwise satisfying the execution, such goq^^s or 
chattels shall be sold at public vendue, to the highest 
bidder^ having first been advertised, by posting, up 
notifications of tlie time and place of sale, forty-eight 
hours before the expiration of the four days, in the 
town or place where the sale is to be, and the money 
arising upc^n such sale, shall be applied to the paying 
charges and satisfying the execution, and the officer 
shall return the overplus (if any there b^) to the debt- 
or. ' And the officer, who is possessed of the execu- 
tion, shall return the same with his doings therein, 
particularly describing the goods taken and sold, and 
the sum for which each article was struck ofi*; and 
for any fraud in such sale or return, he shall be liable 
to pay the debtor five times the sum defrauded, — 
St. 1783, ci. 57. 
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This statute, it will be perceived, deprives the offi- 
cer of his discretion at common law, in prescribinf^ 
the time and manner of selling the goods upon a fi, 
fa.— 5 M. R. 399. 

If an officer neglects to sell the goods taken on an 
execution, pursuant to the statute, his property in 
them will be lost, and they will be liable to be taken 
by other creditors, — Ibid— Big. Dig. 335. 

But if the goods are not taken by other creditors, 
the officer may advertise and sell them after the fourth 
day, and apply the same to satisfy the execution ; yet 
he will be answerable to the debtor for any charges 
occasioned by the delay. — Ibid — 1 GreenJeaf, 198. 

So, if the debtor shall have reclaimed the goods, 
the officer may take them again by a new levy. — 
Ibid. 

If the time for the sale is set more than four days 
from the seizure by the officer, he will have no au- 
thority to sell them, without a new taking and adver- 
tising.— iJirf. 

If a sheriff finds it impracticable, from any unfore- 
seen cause, to make sale at the time appointed, he 
may adjourn the sale for a reasonable time, and thus 
preserve his lien on the goods. — 9 M. R. 265 — 5 
Johns. 345 — 4 Pick. 354. 

When an execution is against one of two tenants 
in common or joint tenants of personal property, the 
sheriff must seize the whole, but must sell onlv the 
share of the debtor, and the vendee will be tenant in 
common with the other proprietors. — 1 East. 367 — 
15 Johns. 180. 

Where a sherifij in such a case, sold the whole 
property, the other owner maintained against him an 
action of trespass. He might, likewise, have main- 
tained trover j or money had and received for his 
share of the purchase money. — 15 M. R. 82. 

Or, he might have waived any action against the 
sheriff, and have elected to consider himself a tenant 
in common with the purchaser. — 2 Johns. 468. 
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Th^n, he could not maintain any action against 
the purchaser, unless this latter should render himself 
liable by a sale or destruction of the common prop- 
erty, in which case it seems his remedy against the 
officer is lost,— 3 Johns. 115— 15 Ibid j 179. 

The proceedings of an officer in the sale of goods 
on execution^ cannot be questioned by a fraudulent 
claimant of the goods.^-1 Greenl. 198. 

If the goods are fairly sold, and the proceeds ap- 
plied to the payment of the execution, the officer is 
responsible only to the debtor, and for nominal dam- 
ages only, in case of any irregularity in his proceed- 
ings. — Ihid. 

But if, in consequence of his misconduct, they are 
sold under their fair value, then he is accountable for 
the difference. — Ibid. 

An officer cannot himself be the purchaser at a 
sale made by him ; nor can he employ an agent or a 
friend to bid off any property for his benefit. — 3 
JV. IT. 144—9 jif. /?. 353. 

In the first case, he was held liable in trover to the 
judgment debtor, bat was allowed to show in mitiga- 
tion of damages, the amount he paid on the execu- 
tion.— 76td— 6 M. R, 20. 

If a purchaser at a sheriff's sale refuse to take and 
pay for the article he has bid off, the officer is author- 
ized to sell it to the highest bidder upon a second at- 
tempt.— 7 M. R. 392. 

A purchaser will not acquire a tide to the goods, 
unless there be a regular return on the execution ; for 
the debtor cannot be divested of his property unless 
the directions of law have been observed in the sale, 
and this must appear from the return. — 9 M. R. 138, 
242— 17 JIf. i?. 240. 

Nor will it be sufficient to transfer the property, if 
the officer return, generally, that he has advertised 
and sold according to law : the facts must be stated 
specifically. — Big. Dig. 695. 
•8 
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A sale of goods by an officer must be absolute, or 
the property will Bot be transferred ; as where arti- 
cles were sold on a credit, and by direction of the 
creditor, it was argued that the property should not 
pass, until the purchase money was paid, it was held 
that the goods were liable to the execution of another 
creditor. — 2 Pick* 586. 

If an officer has attached personal chattels, upon 
mesne process, and the execution is placed in his 
hands within 30 days from the judgment, he is bound 
to levy the execution upon them, without special di- 
rections from the creditor. — 14 M. R. 473*— 1 Pick. 
521. 

If a sheriff sells goods without legally advertising 
them, he is liable for a false return ; but if the return 
shews that the sale was regular, he is not liable in 
trover. — 3 M. R. 487. 

But if the return itself shows that he proceeded 
illegally, he will be liable in trover or trespass, nor 
will he be permitted to correct his return by proving 
that he proceeded lawfully ; as where he returned that 
he advertised the sale 24 hours, he was not suffered to 
show that he did in fact give 48 hours' notice.— 7 
M. B. 388. 

The title of the purchaser does not depend upon 
his ability to prove that the officer was duly a{^oint* 
ed or legally qualified to act in his office. — 5 Pick. 
489—9 M. R. 231—15 M. R. 170, 180. 

An officer, in the levy of an execution against two 
or more, whose several property he attached on the 
original writ, is not bound to levy equally, even if 
practicable, on the property of each, but he may 
levy upon any property attached, and this without 
regard to the rights of a creditor holding an execu- 
tion against one of the defendants. — 6. Pick. 227. 

In Connecticut, when an execution is delivered to 
'an officer, he is bound to demand the money at the 
house of the debtor, if within his precinct. On neg- 
lect of payment, he may levy on personal property; an 



SH£RIFr« 91 

account of which must be set up oil the sign-post in the 
parish or society where the goods were taken, with 
notice thdt they will be sold at said post, in twenty 
days, at the beat of a drum, to the highest bidder. 
All goods must be carried to the post where it can be 
done, otherwise they may be sold by samples, or by a 
description. Money or bank bills may be taken by 
the officer and applied to the payment of the execution. 
Leases and terms for years may also be taken and sold 
as chattels, but the officer cannot forcibly put the debt- 
or out of possession. Growing corn or^cropsmay be 
harvested or sold standing in the field, but trees, grass, 
or fruit on trees cannpt be levied upon. — Stuift^s Dig, 
796. 

7. Of the mode of levying executions^ upon rights 
in equity of redeeming mortgaged real estates. 

All rights in equity of redeeming real estates mort- 
gaged, shall be liable to be attached on mesne pro- 
cess, and taken on execution, for the payment of the 
just debts of the mortgager or owner ; and the officer 
having such execution, is authorized to make sale of 
the same at public auction, and to make, execute, 
acknowledge, and deliver to the highest bidder, a 
good and sufficient deed or deeds of any estate so 
sold. — St. 1798, ch. 77, see. 3. 

The officer shall give notice in writing to the debt- 
or in person, or by leaving the same at his last and 
usual place of abode, of the time and place of sale, 
and likewise public notice thereof, by posting up no- 
tifications in two or more public places in the town 
or place, such mortgaged estate is situated, and also 
in one or more public places in two adjoining towns, 
thirty days, at least, before the time of sale ; and shall 
cause an advertisement of the time and place to be 
published three weeks successively before the day of 
sale, in some public newspaper printed in the county 
in which said real estate lies, if any such newspaper 
be there printed. — iitrf, sec. 4. 
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The officer has power to adjojorn the vendue from 
lime to timey not exceeding three days. — Ibid, 

«. What •state* tnaj be aold ander thie itatnte. 

Ah execution cannot be levied upon an equity of 
redemption, as such, in any other mode, than is pro-^ 
vided by this statute.— U M. R. 232. 

But if an execution should be extended by ap- 
praisement upon such an estate, it will pass a title 
subject to the claim of the mortgagee, provided the 
appraisers make no deduction for the incumbrance.*^- 
16 M. R. 400. 

If the mortgage should be discharged, after the 
attachment upon the mesne process, and before the 
levy and sale upon the execution, the sale would be 
void.— 10 M. JR. 421— ISyH. R. 51. 

It is now provided that, in such a case, the execu** 
tion may be levied by appraisement.— S^. 1815, cA. 
137. 

Where the mortgagor makes a conveyance of the 
estate, after the equity is attached, the purchaser or 
assignee, will hold the surplus money arising from 
the sale, after the execution is satisfied, and he will 
ha(Ve the same right to redeem, that the debtor had. — 
1 Pick. 485. 

But it is necessary that the purchaser ^ve notice 
to the officer of the assignment, otherwise he may ap- 
ply the surplus upon any additional execution that 
comes into his hands, without making himself liable 
to the assignee.— 4 Pick. 277. 

In one case, after an attachment, the debtor made 
another mortgage, then a second creditor attached, 
the equity was sold upon the first execution, and the 
surplus was paid over to the second mortgagee, it 
was held that the officer proceeded correctly, and 
that the only remedy for the second creditor, was by 
a sale of the right of redeeming the second mortgage. 
— 2 Pick. 528. 

After a sale of a right in equity, the debtor has a 
right to redeem, by paying the amount of the execu*- 
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tioDS, with interest, at any time within one year from 
the time of executing the deed by the officer. — St. 
1815, cA. 137. 

This right the debtor may sell, and the purchaser 
will have the same right to redeem.— 1 Pick. 485. 

But it is like a right of pre-emption, and until it 
is redeemed, it is not liable to be taken in execution. 
—12 M. R. 387. 

Estates held by virtue of 9, possession and improve-- 
meni^ are liable to be attached and sold on execution, 
in the same manner as rights in equity of redemp- 
tion.— St 1807, ch. 75—1818, ch. 115. 

h. Of the m&nner of giving^ the notice to the debtor, and of 

eonducting the eale. 

A general description of the land is sufficient in the 
notice.— 12 Jtf./?. 514. 

Where an execution against the estate of a person 
deceased, is levied upon a right in equity, the notice 
should be given to the executor or administrator, and 
not to the heirs. — 1 Pick. 351. 

Sunday is not to be counted one of the three days, 
within which an officer may adjourn the sale of a 
right in equity.— 4 Pick. 354. 

Where the officer gives a regular deed to the pur- 
chaser, the mortgagee cannot dispute his title, on the 
ground of any defect in the proceedings of the offi- 
cer.— 12 M. R. 514. 

It is a general rule, that if an officer sell property, 
his delivery of it vests a complete title in the purchas- 
er, notwithstanding any irregularities in levying the 
execution, but where the property is incapable of 
actual delivery, it forms an exception to the rule. 

Thus, in the sale of a right in equity, no property 
will pass to the purchaser, unless the officer state in 
his return his proceedings specifically : it is not suffi- 
cient to say he proceeded according to law. — 9 
M. R. 242. 

It is a general rule that property once attached, 
cannot be again attached by a second officer, upon 
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another writ ; (Jlnte^ 44) but the principle does ncft 
extend to rights in equity : therefore, where an officer 
has in his hands any surplus money arising from such 
tale^ h^ shall hold it subject to any otlier process on 
which the property is attached.-*-5^. 1804, eft. 8S*^ 
1819, ch, 87. 

It is not necessary, as in the case of attachiug 
goods, that the second officer should place his precept 
in the hands of the first attaching officer ; it is suffi- 
cient that he give him notice of the time of the attach-- 
ment, and a copy of the execution, and he will have 
a right to receive the surplus from the first officer. 
—16 M. R. 402. 

The statute of 1819, ch. 87, which provides for 
cases of attachment of such property, directs that 
notice shall be given to the first officer in writing. 

Two or more rights in equity of redeeming sevt 
eral parcels of land from several mortgages, when 
sold on one execution, ought to be sola separately 
and for distinct sums, for the debtor has a right to 
redeem one without the other.^-3 Pick. 250. 

Where an officer seized a right in equity upon 
two executions, and sold it on one only, and ap- 
plied the surplus of the proceeds to satisfy the sec- 
ond execution, it was held to be regular. — 4 Pick. 
277. 

The sale of an equity need not be on the prem-^ 
ises, nor is it necessary for the officer to make any 
entry into the possession, as his deed conveys all 
the right of the judgment debtor. It conveys a 
seizin, if the debtor had one at thp time, other- 
wise, a right of entry, which it is necessary the 
purchaser should make, before he can maintain a 
writ of entry. — 6 Pick. 172. 

In Connecticut, rights in equity are levied upon 
by appraisement, in the same manner as other real 
estate. If the execution is sufficient in amount to 
cover the whole value, the mortgagor has no right 
of redemption remaining. — 2 Sun/iV Dig. 182. 
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8. Of etstending executions upon real estate. 

When any person shall obtain judgment in any 
court within this commonwealth, for any sum of 
money or other specie, and the person or persons 
against whom the judgment is, does not satisfy it by 
money or other specie, and the creditor can find no 
personal estate to his acceptance, wherewith to satis- 
fy his execution, and shall think proper to levy the 
same upon the debtor's real estate, theft the officer, 
to whom the exjecution is directed and delivered, shall 
cause three disinterested and discreet men, freehold- 
ers in the county, one to be chosen by the creditor 
or creditors, one by the debtor or debtors, whose 
land is to be taken, if they see cause, and a third by 
the officer ; in case the debtor or debtors shall neg- 
lect or refuse to choose as aforesaid, the officer shall 
appoint one for such debtor or debtors, the three to 
be sworn before one of the justices of the peace of the 
same county, faithfully and impartially to appraise 
such real estate, as shall be shewn to them, who shall 
appraise the same to satisfy the same execution, with 
all fees, and shall set out such estate by metes and 
bounds, and the officer shall deliver possession and 
seizin thereof to the creditor or creditors, his or their 
attorney. When the real estate of the debtor or debt- 
ors shall be held in jointenancy, coparcenary, or ten- 
ancy in common, with the real estate of other per- 
sons, then the officer may extend the execution on 
such debtor or debtors' real estate, held as aforesaid, 
or part thereof, describing the same with as much 
precision as the nature and situation thereof will ad- 
mit, and give the creditor or creditors, his or their 
attorney, seizin or possession of such debtor or debt- 
ors' real estate, held as aforesaid, or part thereof, to 
hold in common with the said other persons, which 
execution being returned, with the doings thereon, 
into the clerk's o^ce, and before or afler such return, 
imd within three months the same shall be recorded 
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in the registry of deeds, in the county where the land 
lays, shall make as good title to such creditor or cred- 
itors, his or their heij:s and assigns, aS' the debtor had 
therein. — St 1783, cA. 57, sec. 2. 

When it so happens that real estate, extended up- 
on, cannot be divided and set out by metes and 
bounds, or by a description, as before prescribed, then 
the execution shall be extended upon the rents of such 
real estate, and the officer shall give seizin thereof to 
the creditor or creditors, his or their attorney, and shall 
cause the person in possession and improvement to at- 
torn and become tenant to such creditor or creditors, 
and to pay the rent to him or them accordingly, and 
upon refusal thereof to turn the person so refusing out 
of possession, and give seizin and possession of the 
same to the creditor to hold and enjoy the same until 
it shall be redeemed. — Ibid. 

Real estate, taken on warrants of distress, to sat- 
isfy debts due to the Commonwealth, or against sher- 
iffs and collectors for taxes, may be sold at public 
auction.— S^. 1783, ch. 58—1785, ch. 46. 

So, when the real estate of banking corporations 
is taken on executfon. — jS^. 1828, ch. 96. 

a. What lands, or interest therein, may be taken on czecutida. 

Where goods liave been attached on an original 
writ, the creditor may waive the attachment on the 
goods, and levy his execution on the lands of the 
debtor.— 8 JIf. R. 113—9 M. R. 515. 

An execution against the goods and estate of a de- 
ceased person, if not satisfied by the executor or ad- 
ministrator, may be extended on any lands, of which 
the deceased died seized, in whosesoever possession 
they may be, unless the lands have been sold by the 
executor or administrator, on license duly obtained. — 
3 M. R. 523—4 M. R. 150— Big. Dig. Execution, 
fye. 

An execution to satisfy a judgment recovered 
against an executor de son tort, cannot be extended 



on the lands of the deceased per9on.-^4 M. B. 564. 

A levy of an execution, obtained in any court in 
thb state, against an administrator not appointed in 
this state, on the real estate of the deceased, is ipso 
facto void.— 5 M.R. 67. 

A levy of an execution, on a judgment recovered 
against the estate of a deceased person, on the lands 
of the deceased, after his estate has been represented 
insolvent, is, valid, even though the creditor after-^ 
wards lay his claim before the commissionersr, and 
receive his dividend of (he admiqistrator.^10 M. B, 
170. 

Real estate of an intestate, not inventoried by his 
administrator, may be taken in execution by a cred^ 
itor.--l M. H. 204p 

As a general rule, no estate or interest in land can 
be transferred by ihe levy of an execution, except 
such as the debtor might have conveyed by a suita-^ 
ble instrumeat for a valuable consideration. — 12 
JIf. JR. 348. 

^ If lands of a deceased person have once been ex- 
tedded on and redeemed, they cannot afterwards be 
taken in execution by another creditor. — 3 M. R. 
542. 

An execution against an heir or devisee may be 
levied on his share of the estate,' before partition 
thereof, but the judgment creditor will take the estate, 
subject to partition by the judge of probate, in the 
manner prescribed by the statute of 1817, ch. 190, 
^ec* 24— 17 jlf. H. 81. 

Lands mortgaged are not liable to be taken on 
execution, as the estate of the mortgagee, unless he 
shall have entered for condition broken. — ^16 M. it. 
345. 

And then not before a foreclosure.-^3 Pick. 486—^ 
4 Conn. Rep. 237. 

An inchoate right of dower in lands, is not liable 
to be taken in execution. — 14 M. JR. 378. 

9 
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Tbe estate of a remainder mjan, or reversioner^ 
may be taken in execution for their debts, and the 
officer may enter upon the land to deliver seizin with- 
out being a tresspasser upon the tenant of the partic* 
ular estate.— 14 M. R. 20, 404—13 M. E. 429. 

A trust estate cannot be extended upon as the prop- 
erty of the cestui que tr%L8U^^2 Pick. 608. 

In this case the trust was created in writing, by deed. 

An entailed estate may be levied upon for the debts 
of the tenant in tsul, in the same manner as a fee siqa- 
pie, and this too after his death. — Si, 1791, cA. 61. 

When the land can be set out by metes and bounds, 
the rent cannot be extended upon ; but the creditor 
should take the fee and the tenant must attorn, when 
the rent will pass as an incident. — 17 JIf. /2.439. 

When an execution is levied upon any mill, facto- 
ry, water privilege, or other real estate which cannot 
conveniently be divided without prejudice to the 
whole, and the whole is not required to satisfy the 
execution, then an undivided part may be taken, to 
be held in common, describing the whole by metes 
and bounds, or by such other description as the na- 
ture of the case will admit, which execution being re- 
turned and recorded, shall vest in the creditor as good 
a tide as the debtor bad at the time of the attachment 
on mesne process, or taking in execution.— S^ 1818, 
ch, 115. 

If the creditor cannot have ficcess to his lands, but 
by passing over the debtor's pther estate, the sheriff 
may cause a right of way to be set to him, jaqd this, 
either severally, or in common with the debtor, — 8 
Jif. 21.411, 

So, if the execution cut off the debtor from a com- 
'municatioh with the highway, be shall have a waiy of 
necessity over the lands levied upon. — 2 Mi. JR. 203 
— .2Pk*.574: 
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b, s Of hyjing executions upon land^, where other teQant9 are 

interested. 

An execution cannot be levied upon any particular 
portion of lands held in jointenancy, or tenancy ip 
common, but it must be levied oh the debtor's share 
of the estate in the whole land, or upon an undivided 
portion of such share.— 12 M. R. 348—13 M. R. 51 
14 JIf. i?, 404. 

If an execution against a joint tenant, or tenant in 
common, be levied upon the debtor's share of any 
specific portion of the land, the levy will not be void, 
as against the debtor and those claiming under him ; 
But it may be avoided by a co-tenant, who is preju- 
diced,— 12 M. JS. 474— 13 M. R. 67. 

An execution against a tenant for life may be lev- 
ied either upon the land, or upon the rents and 
profits, and as no more than the debtor's interest can 
be taken, and the creditor being entitled to the pos- 
session of the land in order to receive the rents and 
prdfits, the efiect of a leVy must be the same in either 
case.— 16 JIf. R. 186—15 M. B. 439—10 M. R. 
260. ^ ^ 

An execution against the lessor of lands cannot be 
levied on the rent reserved, if the estate etna be set 
out by metes and bounds ; but it must be extended 
upon the reversion, and the rent will pass as incident, 
if but a part of the reversion be taken the rent will be 
apportioned.— 16 M. R. 439. 

An estate for term of years cannot be levied on in 
the manner prescribed by the statute for levying exe- 
cutions on real estate, but the term must be sold as a 
chattel.— 15 M. R. 439. 

If an execution be levied upon more land than the 
debtor owns, or upon more thaii his share in the land, 
the levy will nevertheless be good for so much as he 
does owri, or for his share. — 14 M* R. 403. 

Where the debtor conveys land which has been 
attached on mesne process, it seems, that if the attach- 
ing creditor should levy his execution on the land for 
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a greater ainiount than the original attachment, the 
whole levy would be void aei against the grantee. — 
13 M. JR. 51. 

t. Of th« proceedinga in \evf\ng executioni^ upon lands. 

Where land is attached upon mesne process, and 
the^ execution delivered to the officer within thirty 
days from the judgment, he is not bound to levy the 
execution, without particular directions from the 
creditor, unless the land be incumbered by a mort- 
gage, in which case he is liable if he neglects to take 
the equity. — 1 Pick. 521. 

As the statute says, ^' when the creditor shall think 
proper^^ he inay levy his execution upon real estate, 
there is no obligation upon the sheriff to perform this 
service until^ requested. 

The choice of an appraiser, or a recdpt of seizin 
is sufficient evidence that the creditor has thus m^de 
his election.— 8 M. R. 113. 

The statute provides that the creditor may thus 
proceed, if he finds nO personal property, ^o hii ac- 
ceptance ; it is, therefore, unnecessary for the officer 
to state the want of personal property in his return. — 
Ibid— UM.R. 515. 

If the. officer does not complete his levy for several 
days after the seizure of the lands, all his subsequent 
proceedings should have relation to, and bear date as 
of the day of the seizure.— 9 M. R. 393 — 1 1 M. R. 
207, 

The first duty of the officer is to, cause theappraisr 
ers to be chosen. The creditor must choose one, an^ 
an opportunity must be given to the debtor to choose 
the second ; if he neglect or refuse, or if he be absent, 
the officer must choose for him : the third must be 
chosen by the officer, and he must certify that they 
are all disinterested and discreet men, being freehold-' 
ers of the county where the lands lie. 

On an execution in favor of a spendthrift, his 
guardian may choose an appraiser. — 2 Pick. 382. 
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A creditor who attached the land, on another suit, 
may be chosen an appraiser by the debtor. — Ibid, 

443. 

If the appraisers deduct from the value of theiand 
levied upon, the amount of a previous attachment 
upon the same land, on a suit pending in court at the 
time of the levy, it will be void. — 7 M. iJ. 71. 

Where land levied upOn an execution is so situated, 
that no access can be had to it but over other land of 
the debtor, the appraisers may give the creditor a 
right of passage over the other lands of the debtor 
not set off. — 8 M. i?. 411. 

Where the inhabitants of a town are party to an 
execution extended on lands, the appraisers cannot 
be chosen from among such inhabitants, as they 
would not be disinterested persons within the statute. 
— 1 IJlf. i2. 468. 

Where an execution is levied on different parcels 
of real estate, a distinct set of appraisers may be 
chosen to appraise each parcel.— ^11 M. R. 515. 

An appointment of an appraiser by either of two 
persons seized of lands on which an execution is 
levied,^ is su£Eicient, for they agree it is the appoint- 
ment of both ; if they disagree the sheriff must ap- 
point.— 8 Jlf. iJ. 113. 

Or, if but one of the debtors be seized, an appoint- 
ment by him is sufficieat.^— i6i({. 

Biit, if one debtor only be seized, an appointment 
by the other debtor would not be good, and the own- 
er of the land would not be bound by the levy. — Aid. 

d. Of the onih. of the appraisers. 

The officer is next to cause the appraisers to be 
sworn l>efore a magistrate* If, however, they are 
magistrates, they may administer the oath to each 
other, or it may be done by the debtor, and it would 
seem by the creditor. — 7 M. R^ll. 

The levy would not be void, if the sheriff certify 
the oath of the appraisers, nor if his return differ from 
the certificate of the magistrate. — 14 JH. B. 21. 

*9 
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•e. Of the appraiiers' dutiM. 

It is the duty of the appraisers to go upon the land 
shewn to them, or at least to view it, and to set it oiit 
by ftietes and bounds. They should make a certifi- 
cate of their doings, which should be signed by all 
of them, or a sufficient reason should be given why 
the others did not «»ign.— 9 AL R. 92, 96. 

It should at least appear, that all acted ; but^ when 
the officer returned that they were all sworn, and all 
received their fees, it was held sufficient, although but 
two signed the certificate. — 14 M, R. 143. 

Where it appeared by the return that two of the 
appraisers certified, and the third did not^ because he 
disagreed in the appraisement, it was held sufficient. 
—2 Pick. 331. 

It is not necessary that it should appear in the 
officer's return, that they went on the premises ; and^ 
if the appraisers certify that they appraised such land 
as was shewn them, the court may presume they went 
upon it.— i&irf, 38a, 564* 

When the appraisers certified that they set ofi* the 
land in full satisfaction of the execution, without 
affixing a value to it, it was held that nothing passed 
by the levy.— 2 JV. H. 495. 

All the appraisers must certify the appraisement, 
or if but two certify, a sufficient reason must be ^ven 
why the other does not certify ; otherwise the levy 
will be void.— 8 M. R. 284. 

It is not necessary to affix a se]>arate appraisal to 
each of several lots, for the debtor cannot redeem 
one, without redeeming the whole. — 7 M^ R. 71-^—2 
Pick. 385. 

/. DeBcriptiod of the ettaite in the officer's retnrn. 

The return must contain a definite description of 
the land levied, without referring for a description to 
any thing extraneous; otherwise the levy will be 
void.— 9 M. R. 92—11 M. R. 163. 
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But if the. return on the execution refer to deeds* 
of the estate levied upon, on record, in which de^ds 
there i& a sufficient description by metes and bounds, 
it will be considered as a sufficient setting, out by 
mete» and bounds, within the statute. — 11 M, R.5l5^ 

Where the appraisers certified their doings on the 
execution, and described the land levied on by metes 
and bounds, and the officer in hid return refers to the 
appraisers' certificate for a. description of the lands, it 
is sufficient,— 8 M. R. 113. 

In th6 return of an execution levied upon real es* 
tate held in jointenancy, coparcenary, or tenancy in 
common, it is not necessary that the particular nature 
of the estate be described f'fout it will be sufficient if 
the whole estate be described by metes and bounds,, 
and an undivided part, equal to the debtor's share, 
be set off.— 14 M. R. 403—12 M. R. 348. 

A levy upon a remainder or reversion, will be good 
to pass the debtor's interest, without describing the 
nature of the estate taken, or interest of the tenant of 
the particular estate. — Rid. • 

An officer returned that he had delivered seizin of 
a small portion of land of an average value, lying in 
common with A. in a large fiirm, the bounds of which 
were set out, it was held to be a good levy. — 2 Pick. 
443. 

Nor was the levy void, because the farm did not 
contain so many acres as was set off in that manner 
to different creditors. — Ibid. 

g. How geizin of the eseafe is to be deHTored. 

When an execution is extended on real estate, the 
officer shall deliver possession and seizin thereof to 
the creditor or creditors, his or their attorney. — Sf. 
1783, ch. 57, 8€€.2.^ 

The attorney of record, under whose management 
the judgment has been recovered, may, without any 
further authority, receive seizin for the" creditor. — 13 
M. R. 361. 
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So, any person, undertaking to act in this respect 
for the c^ditor, may be legally considered his attor- 
ney for the purpose, if he have the pre^rious request 
of the creditor or his subsequent ratification.-^— J&tc^. 

If the officer return that he has delivered seizin Of 
the lands levied upon the creditor's attorney, naming 
him, it is prima facie evidence that he was his attor- 
ney for that ^posfi — 8 M. K 113. 

If the return thai he has delivered seizin to a cer- 
tain person as agent, without calling him his attorney, 
the return will not, for that cause, be inegular. — 13 

It is sufficient if the officer return upon the execa- 
tion thathe has delivered possession to the creditor, 
without using the formal word seiziia. — 1 1 M. R. 515. 

In delivering seizin and possession of lands belong- 
ing to a debtor, the officer may break outer doors, 
and, if necessary, may use force to expel the tenant, 
whether he be the debtor or tiot.— 6 Dane, 20. 

But, if the land does not belong to the debtor, the 
officer as well as creditor would be trespassers. — 9 
M. R. 96. 

If the creditor or bis attorney endorse on the exe- 
cution that he has reeei^d seizin from the officer, 
this, when the execution is returned, will be sufficient 
evidence that seizin was given, as required by statute, 
though the officer omit to return that he has deliver- 
ed seizin. — 14 M. R. 406. 

Where the creditor neglected for a month to re*- 
ceive seizin, it was held to be such an unreasonable 
delay on his part, as amounted to a 'waiver of his 
levy, and of the lien created by the original attach- 
ment. — 1 1 JIf. R. 207. 

h. What facts the officer's ratom must contain. 

E^ery thing required by the statute to pass the 
property, must appear by the return of the officer to 
have been done, when an execution is levied upon 
lands.— 14 M. R. 20. 
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It may be convenient to have the magistrate, who 
administered the oaths to the apfMraisers, and the ap- 
praisers, certify their doings on the execution, and 
that their certificates l^e made a part of the officer's re- 
turn, but it is not essential they should do so. — Rid. 

The certificate of the appraisers* doings on the ex- 
ecution, is no part of the officer's return, unless il be 
made so by him, by referring to if in the part which 
is signed by him. — 13 JIf. B. 529. 

It must appear by the office's return, by whom the 
appraisers w^re chosen ; otherwise the levy will be 
void.— 17 JHf. /Z. 299. 

So, if the officer return upon the execution that he 
appointed two appraisers, without also returning that 
the debtor refused or neglected to choose one, such 
levy is void.— 2 M. R. 154—8 M. R. 284. 

It is essential to the validity of a levy that it ap- 
pear by the return of the officer that the persons, ap- 
pointed appraisers, were discreet and disinterested 
men, and freeholders in the county where the land, 
levied upon, lies. — 14 M. R. 20. 

An officer stated in his retuni that the appraisers 
were indifferent and discreet men, and the levy was 
sustained.— 4 Piek. 243. 

The return of the officer as to the qualifications of 
the appraisers, cannot be queiitioned in an action of 
debt on the judgment, and perhaps not in an action 
to recover possession of the land. — 17 M. R. 433 — 
llJlf.fl. 469. 

A mistake by the officer in dating his return, will 
not violate the levy, and if there be two dates incon- 
sistent with each other, one will be rejected.— 13 
M. R. 529. 

If the return has no date, it will be presumed to 

refer to the date of the appraisement. — 2 GteenL 232. 

It must appear that they were all sW6m.-2 Mason,^!. 

i How the execation mnst be returned and reg&tered. 

The object of the statute of 1783, eh. 57, see. 2» 
requiring that an execution levied on real estate, with 



4 



• 



106 SHERlfV* 

the doings thei'eon, shall be registered within three 
m<>nths after the levy, is to give notice thereof to sub- 
sequent attaching creditors and purchasers, and to 
prevent frauds.— 15 M. R. 137—4 M. R. 402, 

To give tlie judgment creditor a good title to laiid» 
levied on execution,^ it must be recorded in the regis- 
try of deeds in the county where the lands lay. — 3 
M. R. 313. 

A levy will be valid agaii^st the judgment debtor, 
and his, heirs, if it be' not registered within three 
months, according to the statute.- — Ibid — 4 Pick. 
254^5 Pick. 1 74. 

Bat Hot against the levy of an after attaching cred- 
itor or purchaser j( even with notice of the' first attach- 
itoent.— « Pick 174. 

The officer, who levies an execution on real estate, 
is not boutid by his official duty, to^ prbeure the exe- 
cution and levy to be registered. — 15 M. R, 200— 
11 M. R. 207. 

But an officer is bound either to return the execu- 
tion to the clerk^s office, or get it registered himself^ 
or ddivei* it to the creditor in due season for him to 
place it upon record. — 5 Pick. 174. 

To complete the title of the creditor, under a levy, 
the execution inust be returned into the clerk's office, 
but the time when this is done is immaterial. — 3 Pick. 
331. 

The court may direct the cle A to affix a seal to an 
execution after it has been extended upon land. — 3 
Ofeenl. 29. 

jf . Of the effect of levy of an execution upon lands. 

The title to the land does not pass from the debtor 
to the creditor, until the levy is completed. — 4 M. if. 
402. 

Consequently, the execution is not discharged, at 
least before the creditor or his attorney has received 
seizin of the land. If the estate did not belong to 
the judgment debtor, the creditor may obtain a new 
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execution upon a writ of mre /acto^, upon applica- 
tion to the, court, before the issuing of the writ.-'— S^. 
1785, ch. 6—14 M. R. 51—Anc. char. 123. 

If an ex,ecution is extended upon lands of the 
debtor's wife, the creditor succeeds to the legal right 
of t^e husband over the land, but not to his impuni- 
ty of waste : if, therefore, the creditor cuts or makes 
sale of the timber, he is a trespasser. — 1 Greenl, 6. 

If the land is appraised at too high a price, or if 
there are defects in thd return, the creditor may waive 
the extent, at any time before acceptance of the land. 
—2 Oreenl 232. 

But after acceptance of seizin from the sheriff, the 
creditor acquires a vested title in the land which he 
cannot afterwards waive, and resort to debt on the 
judgment. — Ibid, 

If the execution is levied upon lands not belon^ng 
to the debtor, the creditor may have an action of debt 
on the judgment— 12 M. R. 195—14 M. R. 378. 

So, if he is evicted from any part of the lands, by 
one holding a paramount title. — 14 M. JR. 378. 

So, where there is an inherent defect in the levy. — 
Big. Dig. 466. 

So, where he has lost the benefit of his levy, by a 
neglect to receive seizin. — Ibid. 

But, if he has received seizin, and the return is reg- 
ular, and his title has not been defeated, and the ben- 
efit of the levy is lost by a neglect to cause the exe- 
cution to be registered and returned, he cannot main- 
tain 9,n action of debt while it is in his power to com- 
plete his title.— 17 M. R. 433. 

T(ie debtor may redeem the lapds levied upon, at 
any time within one year, by paying or tendering to 
the creditor the amount of the es:ecution and costs, 
after deducting the rents and profits of the land ; but 
this right of redemption is not liable to . be taken on 
execution. 
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Where the appraisers deducted the amount of an 
exkting mortgage upon lands, before the passing of 
the act providing for the sale of rights in equity, the 
extent was good. — 7 Pick. 49. 

Where one acts as an appraiser in extending an 
execution upon real estate, he is not estopped from 
afterwards denying the title of the creditor. — 7 Pick. 
176. 

Land was attached, which was afterwards convey- 
ed by the owner ; before judgment he died and his 
estate was represented insolvent ; and it was held that 
the attachment was defeated. — 7 Pick» 239. 

9. Of the sale of lands taken on executions against 

hanking corporations. 

a. Officer to execute deeds, &e. 

The lands, tenements, and hereditaments of any 
bank may be taken in execution and sold at public 
vendue, to the highest bidder; and in every such 
case the officer, who shall levy the execution, shall 
be empowered to execute to the purchaser a good 
deed of the same, having first given notice of the time 
and place of sale, at least fourteen days previous 
thereto, in two or more public places in the town or 
place where* such lands or tenements lie, and also 
some newspaper printed in the county, and if there 
be no newspaper in said county, then in some one in 
the city of Boston. — St. 1828, ch. 96, sec. 24. 

h. Officer may adjourn sale. 

The officer, who may levy any such execution, 
shall be authorized and empowered to adjourn the 
vendue from time to time, not exceeding seven days 
at any one time, until the sale of such real estate shall 
be completed. — Ibid. 

c. Mortgai^ed landSy &c., liable to be seized. 

All the right, title, claim, and interest of any bank 
in any lands, tenements, or hereditaments, which have 
been or shall be mortgaged for security of any debt 
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due or assigned to such bank, shall be liable to be 
$eized*and sold at public auction in the same manner 
as is prescribed for the sale and conveyance of the 
real estate of such banks. And any debt^ secured by 
such mortgage and due to such bank at the time of 
the sale of such mortgage, shall pass by deed of con- 
veyance executed by the officer who shall serve such 
writ of execution, and be completely, and to all in- 
tents and purposeSi transferred to, and vested in, such 
purchaser ^ and such purchaser, or his legal repre- 
sentatives, may, in his own name, maintain any ac- 
tion proper to recover ^uch debt, or to obtain posses- 
sion of such lainds, tenements, or hereditaments, which 
might have been maintained in the name of such 
bank, had no such sale been bad. — Ibid. 

4. Evid^uc^ of the amount dae on the mortgage. 

A copy of such mortgage deed, duly certified by 
the register of deeds, for the county or district where 
such lands are situate, and where such mortgage deed 
shall be recorded, shall be considered prima fade 
evidence of such mortgage deed. And it shall be 
the duty of the cashier or ckrk of such bank, on resLf 
sonable request, to furnish the officer, who shall serve 
such execution, or the judgment creditor, with a cer? 
tified copy of the note or obligation secured by such 
mortgage, together with a copy of all the endorse- 
ments thereon, and a statement of all such payments 
as shall have been made thereon by such debtor, aud 
after sale of such mortgage, to deliver said note or 
obligation to the purchaser ihefeot-T'lbidp 

e, AU, mesne conveyances to be void. 

No gift, isale, transfer, conveyance, or endorser 
,ment of such note or mortgage made I>y such bank, 
a&er notice duly filed at the office of the register of 
deeds, for the county or district, or otherwise ^iven 
to the party to be affected thereby, of thejseizure 
thereof on execution by such officer, for tii^ purpose 
of sale under this act, shall have any validity, force, 
or effect, against such purchaser nnier such sale at 

10 
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auction ; but the same shall be adjudged null and 
void, except only between the bank and the persoa 
to whom the bank shall tpake such gift, sale, transfer, ^ 
conveyance, or endorsement, his heirs, executors, ad- 
ministrators, and assigns. — Ibid. 

10. Of the execution of warrants of distress , agmnst 
officers and towns^ for the collection of taxes. 

a. In what cases such warrants maj issue. 

Whenever any constable or collector shall be re- 
miss in his duty in collecting or paying into the treas- 
ury, such sums of money as shall be committed to 
him to collect, within die time set in the assessors' war- 
rants, then the treasurer of the state, county, town, or 
parish, is empowered to issue a warrant in the form 
prescribed by the statute, directing the sheriff or his 
depuly, and, if either of them are interested, then a 
coroner, to levy the same by distress and sale of the 
collector's estate, real or personal, and, in want diere- 
of, upon his body. — St. 1785, ch. 46. 

So, if assessors neglect to assess the state tax, a 
similar warrant shall issue against them ; or to re- 
assess a tax w^hich remains uncollected. — St. 1785, 
ch. 46, sec. 5—1799, cA.-51. 

So, if towns shall neglect to choose assessors, to 
assess the state or county tax, for the space of five 
months next after having received a warrant for that 
purpose, the state treasurer shall issue a like warrant 
against them^ which may be levied by a sale of the 
real or personal estate of any inhabitant of the cor- 
poration. — St. 1799, cA. 51. 

So, if towns neglect to keep assessors in office.— 
Ibid. 

^So, if any sheriff or his deputy shall neglect to 
serv^ or to make return of such warranto, with their 
doingSk in a reasonable time, they are liable to a sinjh 
ilar wanant from the treasurer of the state, county, 
town, or j^a^h, directed to the coroner. A reason- 
able time is nk^ by the act,. to be forty-eight hour<. 
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for every ten miles travel, from the home of the sher- 
iff to the place of return.-i-S^ 1785, ch. 46. 

h. Mode of servingr warianta of distress. 

When such warrants shall be levied upon . real es- 
tate, the oficer shall make sale of the same to the 
highest bidder, and execute a deed to the purchaser, 
having first given fourteen days' notice, by posting 
up advertisements in two or more public places in the 
town where t^ie lands lie, as also in two adjacent 
towns, and such deeds shall be as effectual to pass 
said lands to the purchaser, his heirs and assigns for 
ever, as though executed by the deficient collector, 
sheriff or deputy. — Ibid. 

Personal property taken on such warrants shall be 
disposed of in the same manner, as if taken on exe- 
cution.— S^. 1791, ch. 22. 

If sufiicient propertv shall not be found, the col- 
lector, constable, or acptrrpsherinTTiiay ~be~commif^ 
ted to prison upon an alias or pluries warrant, there 
to remain until he pay the amount due upon the war- 
rant He is entitled to the liberties of the jail yard. 
-^St. 1785, ch. 46. 

When a town treasurer is chosen a collector of tax- 
es, he may issue his warrant of the same general ten- 
or, with the warrant issued by assessors for collecting 
taxes, which is to be returnable in thirty days. — St. 
1815, ch. 130. 

' This warrant may be directed to the sheriff, bis 
deputy or to any constable of the town, who have the 
same authority herein, as collectors of taxes have in 
the service of their warrants ; it is, however, provid- 
ed, that before the service, a summons shall be served 
upoa the delinquent person, stating the amount due, 
and that unless the same shall be paid into the town 
treas^y, within ten days, from the time of leaving 
Said summons, with twenty cents for the •summons, 
property distress will be made. This proceeding 
does not deprive the treasurer or collector from his 
right to distrain, when there is a probability of losing 
the tax by delay Ibid— St. 1807, ch. 134. 
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e. Of personal property exempted from diitreis. 

,^0 distress shall be made or taken from any perr 
son of his arms or household utensils, necessary for 
upholding life ; nor of tools or implements necessary 
for his trade or occupation; beasts of the plough neces- 
sary for the cultivation of his improved land ; nor of 
beading or apparel necessary for him smd his family. 
—St. 1785, cL 46. 

11. Of warrants of distress in other eases. 

Upon all judgments in the name or for the use and 
benefit of the Commonwealth, a warra^nt of distress 
shjall issue, which shaS be directed to such officers ag 
writs of exeeutiQn are. Personal property is to be 
sold upon them by posting notifications in two or 
more public places in the town four days before the 
sale. 

Beal estate may be taken» and sold bypostiosjior 
tifications in two places in the town, and in two or 
mpre public places in two or more adjoining towns, 
thirty days before the sale. The debtor has one year 
to redeem the land. Such warrants are to be sealed 
and tested as other judicial writs. The attorney 
general is to stand in the place of creditor, and to 
have the same power as other creditors in the levy and 
extent of executions. — St. 1783, ch. 58. 

12. Of the attachment and sale on execution of the 
franchises of certain corporations. 

«. Franchise of corporation made liable for debts. 

Whenever any judgment is recovered in apy court 
of law, against any turnpike, bridge, canal, or other 
coni^pany, incorporated by law, with power to refceive 
toll, the jfrancbise of such corporation, with all the 
privileges and immunities thereof, so far as rekites to 
the right of demanding and receiving toll, as well as 
other corporate property, either real or personal, shall 
be liable to the satisfaction and payment of such judg- 
ment, and may be taken and sold on execution, at 
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public vendue, the officer first giving notice of the 
time and place g( sale, by posting up a notificatifn 
thereof in any town or place, in which the clerk, 
treasurer, or' any of the directors of said corporation 
may dwell, thirty days at least before the tinve of sale, 
and also by causing an advertisement, expressing<he 
name of the creditor, the amount of said execution, 
and the time and place of sale, to be inserted three 
weeks successively, in some public newspaper, pub- 
lished in any county, in which eitlM^of the aforesaid 
officers of the corporation may dwell, (if any sucli 
newspaper shall be there printed,) the last publication 
to be at least four days before the day of sale. — St 
1810, cA- 131—1824, eh. 121^ 

h. How to be sold. 

In the sale of such franchise, any person who will 
pay and satisfy said execution, and all legal fees and 
expenses tbereon, in consideration of being entitled to 
receive to his own use, for the shortest period of time, 
all such toll as the said corporation may by law be 
entitled to demand and receive, shall be considered 
as the highest bidder, and the same shall be struck 
off to him accordingly ; and the officer's return on 
the execution shall transfer to the purchaser all the 
privileges and immunities which by law belonged and 
appertained to the corporation, so fir as relates to 
the right of demanding and receiving toll. — Ibid, 

e. Purchaser to take possession of^oll houses, &c. 

The officer shall, immediately after such sale, 
be authorized and empowered o deliver to the pur- 
chaser possession of all the t«^l houses and gates be- 
longing to said corporatioi\ in whatever county the 
same be situated; and «^e purchaser shall there- 
upon be entitled to den?and) and receive to his own 
bse, all the toll whid may accrue within the time 
limited by the term ^ his purchase, in the same man- 
ner, and under th^ same regulations as the said cor- 
poration was before authorized to demand and receive 

the same.-^J^'d. 

•10 
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d. Liabilitiet of the corporation. 

« The corporatioa shall, in other respects, retain the 
^ame powers, be bound to the discharge of the same 
duties, and liable to the same penalties and forfeiture^ 
as before belonged to and were required of them by 
law. — Ibid. 

e. Right of redemption. 

If the corporation shall, at any time within three 
months from the time of such sale, pay over or tender 
to the purchas|||.such sums of money as he may 
have paid, in Wisfaction of the execution, with 
twelve per cent interest thereon, in addition to the 
toll which he may have received, then the franchise 
shall revert to the corporation. — Bid. 

/. Franchise liable to attachment on mesne process. 

All the rights, privileges, and immuiiities aforesaid 
shall be liable to attachment on mesne process ; and 
when such attachment shall be made, or other service 
of a mesne process shall be made on any of the cor- 
portions aforesaidj the officer serving the same, shall 
leave an attested copy of said process, and his return 
thereon, ^ith the clerk, treasurer, or some one of the 
directors ot said corporation, thirty days at least be- 
fore the day of the sitting of the court to which the 
same may beyeturnable.— JWd. 

g. V^Tarrant b^ distress for damages against corporations. 

Whenever an^j damages have been, or may here^^ 
:^ter be assessed U any person or body politic, either 
by the report of a Cjmamittee, or the verdict of a jury, 
for any injury sustaitted in his or their property, by 
the doing of any of tW corporations aforesaid, and 
the said damages shallVmain unpaid for the space 
of thirty days after the fimJ acceptance of such report 
or verdict, such person or B^y politic, upon petition 
to any court, by which suchNreport or verdict was 
accepted, shall be entitled to\ warrant of distress 
against said corporation, for the (kmages so assessed, 
and the interest thereon, together lyith his or their 
reasonable costs j and the oiQcer, to Whom such war- 
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raAt of distress may be delivered, may proceed to 
^swpte the same oq similar property and id the same 
manner as is herrin before provided for the levying 
and satisfaction of executions.—- iMf7« 

All fines collected by any officier of any turnpike 
or bridge corporation, for neglect in making and r^ 
pairing any road or bridge, shall be paid over to 
some person appointed by the court, to expend the 
same in repairs upon said road or bridge, and the re- 
ceipt of such person shall be a suffii^nt discharge to 
the officer.— £f^. 1824, eh. 121. 

A. Officers may adjourn a lale. * 

The officer who may levy any execution or war* 
rant of distress, by virtue of this act,' shall be author* 
ized to adjourn the vendue from time to time, not ex- 
ceeding ten days at any one time, until the sale shall 
be completed.— S^. 1811, eh. 131. 

t. In what county proceedings under this act may be bad. 

These proceedings may be had in any county in 
which either the creditor or the president, either of 
^the directors, the. treasurer, or clerk of said corpora- 
tion, may reside or dwell.— JJui. 

13. Of levying txecuiions upon the shares of members 

of corporations. 

The shares or interest of any person in any tum- 
piie, bridge, canal, or other company, incoiporated 
by the legislature of this commonwealth, with all the 
rigits and privileges appertaining to such shares, may 
be attached on mesne proceiss and taken on execu- 
tion, and sold at public vendue to the highest bid- 
der, >o satisfy the execution and charges of sale ; 
and when they are attached or taken, an attested 
copy 01 copies t)f such writ of attachment or execu- 
tion shall, by the officer holding the same, be left with 
the clerk and treasurer, or cashier of such company. 
An attachment of such shares or interest on mesne 
process shall bold the same, and also all dividends 
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growing due after sdch attachmeoty to respond the 
final judgmrat which may be rendered thereon, until 
the expiration of thirty days after the rendition of 
such judgment, and in case the same are not within 
that time taken by execution on such judgment, the 
shares, interests, or dividends, so attached, shall no 
longer be holden thereby. — St 1804, eA. 83. 

a. What shall be deemed a stizurd in execution. 

An attested copy or copies of the execution left 
with the clerk and treasurer, or cashier of the cor-- 
poration, and an advertisement of the time and place 
of sale being once published within said thirty days, 
shall be deemed a taking such shares or interest in 
execution, pursuant to the attachment on the original 
writ— •Z6td. 

b. Of gxYing notice of the sale on execution. 

The of&cer must give notice of the time and 
place of sale to the judgment debtor, by leaving the 
same in writing, at his last and usual place of abode, 
if within the county in which said officer dwells, and 
give public notice of the said time and place of sale/ 
by posting up notificittions thereof in one or more 
public places in the town or place where such sale h 
to be made, and in one or more public places in tht 
two adjoining towns, thirty days, at least, before th^ 
time of sale, and shall cause an advertisement, ei- 
pressing the time and place of sale, and against whcm 
such execution shall have issued, on which sich 
shares or interests have been taken, to be publisied 
three weeks successively before the day of sal§ in 
some public newspaper printed in the county where 
the sale is to be made : in case no such paper is /here« 
in printed, then such advertisement shall be pvblish- 
ed in some public newspaper in the nearest county 
wherein a newspaper shall be published ; aK which, 
shall be deemed sufficient notice to the judgment 
debtor of such sale, if he does not reside iti the coun- 
ty. — Ibid, 
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c. Of adjourning the Ttndue. 

In case the slices or interest so notified for saley 
shall not, for want oC purchasers, be disposed of at 
the time appointed for $ale, the officer shall adjourn 
th^e sale for a time, not exceeding three days, and 
from time to time, until the sale be completed. The 
surplus monies, if any there be, arising from such 
sale, beyond satisfying the contents of the execution 
and necessary intervening charges, the officer shall 
pay to the debtor, or deposit the same with the treasur- 
er or cashier of the corporation, for the benefit of the 
debtor, and subject to his order. — Und. 

d. ' Clerk or cashier to furnish evidence of the number of sharei 

belonging to the debtor. 

* The clerk or cashier of any company is required 
to furnish to the officer, holding any writ of attach^^ 
ment or execution against any person interested In 
any such company, a certificate of the number of 
shares, or amount of interest, holden and owned by 
the debtor in such company, and to express therein 
the numbers or other marks by which such shares or 
interest are disting^shed, if the officer shall exhibit 
to Uie clerk or cashier of the company such writ or 
execution^ and request a certificate from htm. — Ibid. 

e. Of disposing of the surplus moneys. 

The officer is to apply the moneys in Ms hands, 
if more than sufficient to satisfy the execution or 
executions, on which such shares or interests wer^ 
taken and sold, to the payment of any other execu- 
tion which he may hav|| or which may be put into 
. his hands, unsatisfied against the same debtor. 

But, where the shares or interest of the debtor in any 
company shall have been attached on mesne process^ 
other than that on which such execution shall have 
issued, or shall have been taken on some other exe- 
cution, and the officer is duly notified thereof, he 
shall hold such surplus moneys subject to such at- 
tachment or execution, and shall apply die same to 
the payment of the execution which may issue on the 
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judgment on such mesne process, and delivered to 
bim within thirty days after the rendition of snch 
judgment^ or to die payment of the execution by 
which* such shares or interest had been taken, accord- 
ing to the priority in regard to time of such attach- 
ment, or taking in execution. — Ibid. 

f. Transfer of property to the purchaser. 

If the officer making the sale, or the purchaser of 
the shares, shall cause an attested copy of the execa- 
tiou and the officer's return thereon to be left with the 
clerk and treasurer, or cashier, iivithin fourteen days 
after the sale is completed, ^d pay for recording the 
same, then such purchaser shall be entitled to the said 
shares or interest, with all the privileges appurtenant 
to the same, together with all dividends that may have 
6€j:ued thereon, subsequent to the attachment on the 
mesne process ; and it shaU be the^duty of tiie pr(^>^ 
officers of the corporation to issue such certificates as 
by the by-laws of the company are made the evidenc* 
es of property in the proprietors. — Ibid. 

g. Of a levy by different officers. 

If such property should be taken aud sold on exe^ 
cution by a coroner or constable, the sheriff or deputy 
may take the surplus by giving due notice in writing, 
to the coroner, or constable, who shall pay over to the 
[ftheriff, or deputy, the amount of the executions in his 
hands, including all fees upon the same. — Si. 1819, 
ch. 87. 

Where a company was incorporated before the 
passing of the statute of I86i|, it was held that a par- 
ticular provision in its charter for selling the shares of 
members, was repealed, by this act, and that the mode 
provided by the present statute must be pursued. — 17 
M. R. 240. 

But, where a company has been incorporated since 
the passing of the statute, and a different mode of sell- 
ing the shares on execution is provided by the act of 
incorporation, such particular mode must be pursued. 
—8 M. R. 326. 



Bank shares mast be sold under this 8tatute.-*-S^ 
1804, ch. 83—1819, ch. 87— 1828j cA. 96, 

14* Of process against manufacturing carporatians. 

a. Of former liabilities. 

The estate of such corporations is liable to attach- 
ment and execution. By a former law, whenever any 
action was commenced against a manufacturing cor- 
poration, and the officers of the company neglected, 
for the space of fourteen days, after demand, to shew 
to the officer holding the writ or execution, sufficient 
real or personal estate to secure the debt, then the of- 
ficer might levy the same upon the estates or bodies 
of any member of the corporation. — St 1808, ch. 65. 
If the officer made a demand pursuant to the stat- 
ite upon a particular execution, which he neglected 
to levy before the return day, it was held, that he 
coUd not levy an alias without making a new de^ 
m^d.— 16 M. R. 389. 

^o remedy this, it was provided by an additional 
actjthat after a demand was made pursuant to the stat- 
ute^and the execution was not satisfied, then an alias 
mig^t issue, which might be levied upon the property 
or todies of the members of the corporation. — St, 
181*;. cA. 183. 

If '<n individual member died, his estate was exon- 
erateq and if one sold his shares, his liability ceased,, 
for th^statute related only to such as were members at 
the tinfe of the levy.— 16 M. R. 389—17 M. R. 64. , 
Thei, it was enacted, ths^t every member should be 
liable ik bis individual cafnacitv, for atU debts contract-* 
ed during his membership. — St. 1821, ch. 38. 

An ad^tional act provides, that no member of those 
corporations who shall adopt its provisions, and give 
notice therVof in a newspaper wherein the laws of the 
commonwe^th are published, and likewise in a news- 
paper in th^town or county where said corporation 
is established shall be liable in his individual capaci- 
ty for any ddbt against such company, unless a suit 
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shall be coramenced against the corporation in one 
year after the debt become dae, and in case such per- 
son has ceased being ^ member, within one year after 
)hs connexion with the company shall have ceased.— > 
St. 1826, cL 137. 

h» Of the liability of jUie individaal membera of roanufacturiDg 
corporations, under the statute of Feb. 16, 1830. 

All manufacturing corporations hereafter establish- 
ed, are required to organize themselves by the choice 
of a president; a clerk, to be sworn before a justice 
of the peace, who is to keep the records of the corpo'* 
ration ; a treasurer, who is to give bonds ; and not 
less than three directors. — Sect. i. 

The capital stock is to be fixed and limited ; and 
divided into shares, at the first meeting, and a record 
thereof made by the clerk, then to be numbered, and 
each number is to have a certificate of the ^ame, ua* 
der the seal of the corporjation, and signed by the 
treasurer. The corporation has power to increase 
the number of shares, and its capital stock, at loy 
meeting, provided it does not exceed the amount 
named in the charter. — Sect. 3. 

The shares may be sold by deed acknowle^d 
before a justice. Which shall be recorded by the rferk, 
and the treasurer shall furnish the purchaser ftth a 
new certificate.-r-Scc^. 4. 

Assessments may be levied upon shares, which 
shall be liable to be sold, unless payment b€ made 
within thirty dsiys ; notice of the sale to be pU>lished 
in a newspaper.r-*5ec^ 5. 

1^ Every member shall be jointly and severaljr liable 
for all debts and contracts madje by the corioration, 
until the whole amount of the capital stock so fixed 
and limited, is paid in; and a certifies^ thereof, 
Isigned and sworn to by the president, trea^irer, clerk, 
land a majority of the directors, shall haie been filed 
l^nd recorded in the registry of deeds fo: the county 
>rhere the manufactory is estBblisbed.'-^Sect, 6. 

And a like certificate shajl be made fvhenever the 
capital stock shall be enlarged, and shail'be filed and 
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recorded «ft aforesaid wilbia thirty days from the 
payment pf thie last instalment, and for neglect of this 
duty, the several officers shall be liable for all debts 
of the corporationi contracted after the expiration of 
the thirty days, and before the time cf filing the cer- 
tificate. — Sec. 7. 

After the filing of said certificate, no member shall 
be liable to have his property or body taken for any 
of the debts of the corporation, provided that the cor- 
poration shall give notice, annually, in some pewspa* 
per of the county, of the amount of all assessments 
voted, and ^ paid in, and the amount of all existing 
debts ; and shall not make any division of any par$ 
of their capital, but only of tlieir nett earnings or 
profits, according to the best of their judgment and 
belief.— ^J6W. 

No part of the capital stock shall be paid by apy 
note or bbligation of any stockholder isvhether secur- 
ed by a pledge of stock or otherwise ; and no loan of 
money, shall be made to any stockholder by the cor* 
poration ; and if any such loa^ should be madey the 
officers, assenting thereto, shall be liable for any 
debts of the corporation, to die amount of said loan. 
The amount of the debts of the corporation shall 
never exceed the amount of its capital stock ac.tually 
paid in, and, in case of excess, the directors shall b^e 
jointly and severally liable. Bui any director who 
does not assent to the said act, may exonerate hin^ 
self by giving notice of his dissent to the slockholdei)i 
at a general meeting to be called for that purpose.-r 
Sec. 8. 

Jf either the certific<;te or the public notice, above 
provided for, is wilfully false, all the officer^ who 
signed the same shall be personally liable for aU 
debts, contracted while they were members of th^ 
corporation. If any dividend shall be declared jsrhile . 
the company is insolvent, such of the directors as do 
not enter their dissent to. the measure, shall be pejsoii* 
ally liable for the amount of such dividend* — See. 9* 
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If the company shall vote to reduce their stock, a 
copy of the vote shall be filed with the registry of 
deeds within thirty days ; otherwise the officers shall 
be liable for all debts previously created. And if 
any part shall be refunded to the stockholders, then 
they shall severally be liable for all such debts* — 
Sec. 10. 

When any of the officers are made liable for the 
debts, an action may be maintained against themj 
during the pending of an action for the same cause, 
against the corporation. And, when the members of 
the company are liable, their persons or property 
may be taken, upon any writ or execution against 
the corporation.— S«c. 11. , 

Or, the liability of the officers may be ascertained 
by a bill in chancery, and any member who may pay 
any debt may have a like remedy against the other 
members for a contribution, and also a right of action 
against the corporation. — Ibid* 

No persons, holding stock in trust, shall be liable 
for the debts, but the persons pledging such stock 
shall be amenable, and the estates of any deceased 
member shall be held in the same manner as if he 
were living. — Sec. 12. 

The estates of persons under guardianship shall be 
held in the same manner.-^i&td. 

Such corporations as are now established, may 
vote to adopt the provisions of the act, and cause to 
be filed and recorded with the register of deeds, a cer- 
tificate signed by the proper officers, stating the 
amount of capital actually paid in, and the amount 
divided or withdrawn, if any, together with the 
amoimt of their debts and credits, and a valuation of 
the real and personal estates of the company, to 
which the officers shall make oath that they have 
carefully examined the records and accounts, and 
faithfully estimated the value of the funds and prop- 
erty, and thal4he certificate b true, according to their 
best kaowledge and belief, in which case no member 
shfllH be held personally liable for the d^bts of the 
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corporation, excepting as is before provided in th^ 
act — See. 13. 

Tlie former statutes are repealed, saving existing 
rights, and the future liabilities of the members of 
such corporations, as do not adopt the act. — Sec. 16. 

Processes against corporations regulated by this 
act, can be served only upon tl^e property of the cor- 
poration. For the manner of making service in this 
case, see page 50. 

Corporations now existing, that do not conform to 
the act, have all the rights, and are subject to all the 
liabilities, of the former statutes, which are before 
enumerated in this chapter. 

The members of such companies as shall be here- 
after established, and do not conform to the provis- 
ions of the new statute, are personally liable, until the 
provisions of the act are complied with. 

In case of fraud or falsehood in the certificate and 
notice, or in making improper dividends, the officers 
only are liable. 

14. Cf executions against other corporations. 

^ It is a genetial rule, that the individual members of 
a corporation are not liable for its debts. The ex- 
ceptions are made by sundry statutes, and exist only 
in the cas^s before enumerated in this work. 

Inhabitants of towns, and other territorial corpora- 
tions, are severally liable to pay any execution 
against them. {Ante, page 50.) The precept should 
n^n against their property and bodies. 

However hard and unreasonable, this has been the 
immemorial usage in Massachusetts. About the year 
1T90, one Gatehill was imprisoned on an execution 
against the town of Marblehead for a debt the town 
owed.— 5 Daf(fi. 158. 

Where the property of an inhabitant of a town is 
taken for corporate debts, he shall have an action 
against the corporation for indemnity. If taken on 
the statutei. respecting taxeS; (page 110^ he shall re- 
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cover the true and actual valae of bis propertj^ so 
taken, with twelve per cent, interest.-— Si. 171^9, dL 
51. 

15. Of txecuiiimi agaimi counties* 

An execution against a county runs against the es« 
tates of the inhabitant. The writ must be served by 
a coroner on the county treasurer, thirty days before 
the sitting of the court to which it is returnable. — SL 
1784, cA. 41. 

The action may be brought either in the same 
county, or in (hat where the plaintiff lives. If the 
county is plaintiff, then the action must be sued in 
that where the defendant lives, unless he is an inhab- 
itant, when it must be brought in an adjoining coun- 
ty. If the county is defendant, then the plaintiff may 
bring the action either in that or in an adjoining 
County. When another corporation is a party, then 
it must be brought in an adjoining county. — SL 
1809, ch. 123. , 

Where the sheriff or either of his deputies is a par» 
ty,ithe precept miist b6 served by a coroner. — St. 
17^,^.43. ■* 

It is not sufficient that they be interested merely.—^ 
Jtwte, 24—4 Pick. 410—1 GreefU. 360. 

16. Process of forcible entry and detainer. 

When complaint shall be made to two justices of 
the peace, quorum unus^ of any unlawful or forcible 
entry into any lands or tenements, or of any unlaw- 
ful or forcible detainer of the same, after a peaceable 
entry, they shall make their warrant, under their 
hands and seal, directed to the sheriff of the county, 
commanding him, in behalf of the commonwealth, to 
cause to come before them twelve g<>od and lawful 
men of the same county, each one of whom having a 
fieehold of the value of *forty pounds, and they shall 
be empanelled to inquire into the forcible entry and 
detainer as aforesaid. — St. 1784, ch. 8. 
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The sheriff is to summon the party personally, or 
by a copy left at his place of abode, seven days, at 
least, before the day of trial,— litd. 

The jury is to be empanelled by the justices, and 
if, by accident or challenge, there shall happen not 
to be a full jury, then the sheriff shall fill the panel 
de talUius drcumstaniUfus^ — Ibid. 

If judgment is rendered for the complainant, a 
writ of restitution shall go to the sheriff, who sball^ if 
necessary, take with him the force of the county, and 
cause the complainant to bear peaceable restitution 
of the lands, and to levy the costs from the goods, 
chattels, or lands of the defendant, and, in want there- 
of upon his body, — Ibid. 

This process is seldom used, and indeed it does not 
lie, when there is only a mere»refusal tp deliver pos-^ 
session. There must be some apparent violence to. 
the person, or some 4 ircymstances tending to excite 
terror in the owner, and to prevent him from main- 
taining his right. — 10 M. R. 443. 



r. Replevin. 

r . 

1. When the action lies. 

Replevin is the delivery of goods to the onsier, by 
an officer, upon his taking back a bond or pledge^ 
that the plaindff will establish his right to the goods, 
or return them to the officer with costs. 

The action will lie, geBerally, against any person 
who takes or detains unlawfully the goods of another, 
unliss they be in custody qf law, or have been taken 
by replevin firom the party claiming possession, — 5 
Jtf. /?. 280, 

The action .wiH lie where goods are obtained by 
false pretences,t^l5 JIf. B. 156. 

So, if an infant rescind his bargain. — Ibidj 359. 

So, where goods are sold on a conditional contract 
not performed, — 17 M. R. 606. 

ni 
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Where tiie property in the goods wtts not mi the 
plaintiff at the time of the taking, or if be had not a 
right to the possession of them, the action will not 
lie, without a demand after the right of possession 
had accrued. — 15 M. R. 310. 

As, where the goods, at the timfe of the attachinetity 
were under a lease, although it had expired since.— 
4 Pick. 1 68. 

But, where one owns a number of packages inter- 
mixed with a large quandty of goods of a similar de- 
scription, they may be replevied, provided they tan 
be distinguished and separated from the whole mass.— 
9 M. R. 427. 

Replevin lies only wh^re trespass will, and not 
against one to whom good^ have been delivered, from 
a person having only -a sfifecial pnoperty. — 1 fVend» 
109. 

To maintain replevin or trc^/er, the plaintiff must 
have the right to an immediate possession of the 
goods.— 7 r. jR. 9^ Co. Litt. 146. 

Thus, where certain furniture was leased for a 
year, and before the expiration of the time was at- 
tached as the property of the lessee ; the owner couM 
not maintain replevin. — 3 Pick. 258 — 4 Pick. 1 68. 

In one case it has been determined that replevin 
lies only in ca^ of a tortious takidg.-^9 Dane, 513 — 
1 Mason, 79. 

The jurisdiction irf the tourt of common pleas, in 
replevin, is only where ^e go6ds afe more than tlrt 
value of /oMr pounds.-^^t, 17S9, cA. 26—1 Greenl. 
133. 

The statute providifes for brining an action before 
a justice of the peace, in ^ase Of laeasts impounded, 
and, as the jurisdiction of that court is foulided whol- 
ly on statute prdvisiims, it may well be doubted^ 
whether an action of replevin can he brctoglit before 
a jus^e for any oit^r cause. 

The statutes of 1783 and 1797, giving this juris- 
diction, cannot be extended to T^ptevin. — 1 OreenL 
133. 
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The slatiile 180T, enkrgikig the powers of justices, 
does not affect this aclion.-^&tij. 

In New Hampshire, this action will not lie against 
an. officer for goods taken on executiooi fVom the pos* 
»e0sion of the judgntent debtor. — 2 JV. JH. 412. 

But, under our statute, even one deputy sheriff may 
maintain the action against anotber.-^16 M^ J^. 465. 

The plaintiff having possession of tke goods, clainh* 
iiig them ai his own, cannot claind any damages, for 
a depreciation in their value, because he has right to 
dispose of them at his pleasure. — Ibid. 

But, any deterioration, while in the hands of the 
defendant, is a proper subject for damages.-^iit({. 

So, the action will lie, where the detention is wrong- 
ful, although the first taking was lawful. — \B M.R. 
359—16 Ibid, 1,47—17 Ibid, §08. 

The right of action is founded upon property, and 
this may be either general or spec»al.^-^C«. lAtU t45 
—16 M. R. 145. 

An officer who has attached goods has a safficient 
property in them to defend in this action.-^! Piek. 357. 

The writ must not refer to a schedule antiexed, for 
«tt description of the goods.---2 M. R. 3.98. 

Nor can several counts be joined. — Ibid 509. 

Where a demand b necessary, it may be made on 
the same day with the setvide. — 15 M R. 359. 

A writ of replevin is with us an original writ, and 
may be sued out at the will of the plaintiff; h must be 
endorsed as otheip.origiqal writs are.— 3 M. /?• 1*99. 

2. Of the servict -of tke mit of rephtin. 

In this state, the form <rf the writ is provided by 
rtatute, and the duty of the officer in general will be 
performed by obeying the command in the precept.*— 
S^. 1789, cA. 26. 

The plaintiff cannot protect himself t>y the writ un- 
less the officer pursue the authority which he derivet 
only from the vfrk,— Ibid 310^7 JIf. H. 97. 
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The service is made'by delivering the goods to the 
plaintiff. If they are conveyed into a hcMise, or other 
place of strength, the sheriff may take with him the 
po9U comitaiusj and^ on request "and refusal, nkay break 
the doors. — Dalt Sher. 353 — 6 Com. Dig. Pleader^ 
3 K. 1. 

The bond must be taken before the goods are re- 
plevied.— rC*o»i^ Dig. Ibid^ 3 jr. 5. 

But the process will not be void if it is afterwards 
taken.— 11 M. R. 282. 

An attested copy of the writ must be delivered to 
the defendant, or it must be read in his presence and • 
hearing. 

3. Of taking the replevin bonds. 

The form of the writ prescribed by our statute, 
<:ontains a condition, restraining the command to the 
officer until the plaintiff' shaH give bonds in double 
the amount of the.goods, conditioned that the plaintiff 
shall prosecute the action, pay damages and costs, 
and return the goods, if such should be the final 
judgment. 

The defendant may avoid the writ, either by plea 
or motion, if this is omitted to be done. — 11 JH. R. 
282. 

The bond is not void, if takai for a larger sum 
than double the value of the goods. — 8 M. R. 153. 

Nor is it material that all the plaintiffs should sign 
it ; nor that it bears date before the service of the 
writ ; nor that the form prescribed in the statute has 
not been literally followed.— 14 M. JR. 313. 

But, if the bond is taken to the officer instead of the 
defendant in replevin, it would be void, and the per- 
sons, taking the goods, would be trespassers. — 6 Pick. 
226. 

When the defendant !s dissatisfied with the bond, 
the officer shall cause an appraisal of the goods, by 
the oaths of three disinterested and discreet men of 
die county, of which return shall be made on the writ, 
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with the expenses, and the b6nd shall be taken in 
doable the amoant of such appraisaL-^S^. 1824, c%. 
106. 

4* Of the unit of return and re$tUution. 

When the plaintiff fails to prosecute his suit, the de-^ 
fendant may have judgment for a return of the goods, 
with damages for the taking, to the Amount of six 
per cent, on the bond, with costs, and a writ of re- 
turn ; and if^ upon trial, judgment is for the defend** 
ant, the same rule for computing the damages shall 
be had. When the cause of taking shall be upon ex- 
ecution, the goods shall be held responsible for twen-* 
ty days from their return, and if upon mesne process, 
for thirty days from judgment. Any money recov- 
ered by an officer for damages, shall be accounted 
for by him to the creditor.— 5r. 1780, eh. 26. 

5. Of the iotvt of withernam. 

When the officer, to whom the writ of return and 
restitution is directed, shall return, that he was not 
nble to find the property to be restored, and the same 
shall appear by the return in writing, then the courts 
on motion, will grant a writ of withernam to compel 
a specific performance of the judgment, commanding 
the sheriff to levy upon the plaintiff's goods of like 
kind and value, and, in default thereof, upon any of 
his goods to the same value, and them deliver to the 
defendant, to be by him kqfif UBtd^ and improved^ 
until the property named in the writ shall be restor- 
ed.— iJia* 

6. Of the property in goods replevied. 
• 

The general property of the goods, while in the 
custody of lawj remains in the Original owner. 
Therefore, when either of the parties die, during the 
pendency of an action of replevin, or of trover, the 
action survives, and the executor or administrator 
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may prosecate or defend^ and for this purpose they 
may be cited into court, and in default of appearance^ 
judgment shall be entered against them* — St 182^ 
ch. 110. 

The executor or administrator of any civil officer, 
trustee, depositary, or other person, claiming special 
property in goods replevied, shall not consider such 
goods as asset^ belonging to the estate of the testator 
or intestate, but shall hold such property for the ben- 
efit of the true owner. — Ibid^ sec. 2. 

Nor shall they be assets, after a judgment for a 
return is rendered against tlie executor or administra- 
tor, and if the goods were included in the inventory 
at the probate office, they may have |Ln allowance in 
the administration account. — Ibidj see. 3. 

7. Of subsequent attachments Upon the goods. 

After goods are replevied, they may be further 
attached by other creditors of the original debtor, 
by causing a writ to be placed in the hands of the 
officer who made the first attachment, and from whom 
the goods were taken by the writ of replevin. And 
in case of the death or removal from office of such 
officer, then the writ may be served by any other 
proper officer, who shall give notice of the attachment 
to the officer removed, or to his representatives. — St* 
1823,, ch. llOj sec. 4. 

The goods shall be held to respond the. judgments 
of the several attaching creditors, in the order of 
their priorhy, in the same manner as if the said goods 
had remained specifically in the hands of the officer 
who first attached the same. — Ibidf sec. 4, 5. 

8. Of the liability of the officer. 

If the sureties upon the bond are insufficient, the 
8herifi*is answerable.-^5 Dane, 527. 

They must be sufficient, not only as to property, 
but likewise able to contract. Hence, minors are in- 
sufficient, and so is a corporation. — Ibid. 
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The remedy a^inst the sheriff is by action on the 
case, and this without prosecuting the sureties upon 
the bond.— Btt//. JV. P. 60. 

Some evidence must be given of the insufficiency 
of the sureties, but, as they are known to the sheriff, 
slight evidence will suffice. — Ibid* 

9. Of the writ for replevying a man. 

Every person in this commonwealth, who shall be 
imprisoned, confined, or held in duress, shall be en- 
titled, as of right, to the writ de homine replegiando^ 
and to be thereby delivered, unless in the cases spec- 
ified in the writs. — St 1786, eh. 58. 

Where any person stands committed by lawful au- 
thority, he shall have the writ returnable to the su- 
preme judicial court, unless while the writ of habeas 
corpus is suspended by the legislature, he stands com- 
mitted by the supreme executive power of the state, as 
dangerous to the public safety, or by the same or 
tome subordinate authority of the government, for 
Aome office punishable with death, or unless be is 
held on execution or warrant of distress, or stands 
committed under sentence of a court. — Ibid. 

Where the person is held without order of law, 
then the writ shall be returnable to the court of com- 
mon pleas, and if the plaintiff is held by the defend- 
ant as hi| ward, infant, or one to whose service he is 
entitled, or as a principal for whom the defendant h 
bail, then the plaintiff shall secure the sheriff by sure- 
ties for his appearance at the court, there to proseeute 
his replevin, and be ready to re-deliver, if such 
should be the judgment of the court. If the plain- 
tiff is delivered at any time before the sitting of the 
court, then the defendant shall be summoned by hav- 
ing an attested copy of the writ served upon him, 
which must be made returnable, at least fourteen days 
from its date. — Ibid. 

Where it is returnable to the supreme judicial 
court, before the plaintiff is delivered, be must recog-: 
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nice before the sheriff of the county, in person, with 
sufficient sureties, in a reasonable sum, for his appear- 
ance, to answer, abide, and perform the order and 
sentence of the court, which recognizance the sheriff 
shall return.— S^. 1786, cA. 58. 

When the writ is returnable to the court of com- 
mon pleas, before he is delivered, the plaintiff shall 
give bond to the use of the defendant, with sureties, 
at the discretion of the sheriff, to appear and prose* 
ecute the action, and have his body ready to be re- 
delivered, and to pay all such damages and costs, as 
the court may order. Unless the defendant agrees 
to the sureties, the sheriff is answerable for their io- 
sufficiency. — Ibid, 

If the sheriff shall return upon the writ for replevy* 
ing a person issuing from the court of common 
pleas, that the defendant eloigned the plaintiff's body, 
BO that he cannot deliver him, then the plaintiff shaU, 
on motion to the court, have a cs^ias in withernam 
to take the defendant's body, and to keep the same 
until he shall produce the plaintiff to be delivered ac- 
cording to the original writ : provided, nevertheless, 
that if the defendant shall give full and sufficient bail 
for his appearance at the court whiereunto the writ is 
returnable, then and there to traverse the return of 
the sheriff upon the writ of replevin, that the sheriff 
shall take such bail ; and if the defendant cannot 
procure such bail, he may be committed fay the sher- 
iff; and if the suit is deciiled against him, the court 
shall order him into th^ custody of the sheriff, and, 
shall issue an alias writ of withernam to hold him, 
untif he produce the body of the plaintiff, or can 
prove that he is dead.— i&i<2. 

Upon this process, any person, who will stipulate 
as the court shall direct for the payment of damages 
and costs, may be permitted to appear for the plain- 
tiff in any stage of the proceedings, although he can 
produce no lawful power for that purpose. — Ibid. 
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Where the writ is to deliver a person imprisoned, 
it cannot be returned in any other county, otherwise 
when h^ is held without legal authority. — Ibid, 

Where one is committed by a magistrate for an 
offence within his jurisdiction, although he proceeded 
unlawfully, it is so far a lawful iaiprisoament, that 
the writ must be made returnable to the supreme 
court.— 2 M, R. 207. 

When the feudal system prevailed in England, it 
was a good return, that the defendant claimed to hold 
the plaintiff as his villein. — 4 Com. Dig. 633-— I>a/^ 

It would, therefore, seem to be a good return in 
this country, that the defendant claims to hold the 
plaintiff as a slave ; and this too in a state where slav*^ 
ery is not tolerated, as when a slave escapes from his 
lawful master and is found in another state.-*— 2 Ptcft. 
11— 2 Daney 430. 

L Of the writ of Habeas Corpus, 

This celebrated writ, the great safeguard of civil 
liberty, and the best security against the abuse of 
power, is secured to the citizens of this common- 
wealth by their constitution, which provides that it 
shall be enjoyed in the most free, easy, cheap, expe- 
ditious, and ample manner. It cannot be suspended' 
by the legislature, only upon the most urgent and 
pressii^ occasions, and then for a limited time, not>^ 
exceeding twelve months. — Cons. ch. 6, sec. 7. 

The power of congress to suspend the writ of ha- 
beas corpus, is likewise restrained to cases of rebellion 
or invasion, when the public safety may require it.— 
Cons. Uf S. art. 1, sec. 1. 

1. In- what cases it mat^ issue. 

Any person imprisoned in any common jail, or . 
otherwise restrained of his personal liberty by an 
officer or other person, for any cause, or on any pre^ 
tence whatever, he, or any person in his behalf, may 
apply to the supreme judicial court, in term time, or 
to any one of the judges thereof, in the vacation, and 

12 
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upon Buch coraplaiDt, and upon view of a copy of 
the warrant, whereon be is held, or upon his affidavit 
certified by a justice of the peace, or on oath of the 
person applying in his behalf, or any other credible 
witness, or his affidavit certified as aforesaid, if he 
lives more than twenty miles from the court or judge 
applied to, that a copy of such warrant has been de- 
manded and denied, then said court or judge shall 
award the writ of habeas corpus, directed to the offi- 
cer or person holding the complainant, commanding 
him to make return of the writ, with the body of the 
complainant, and the cause of his detention, unless 
the person be imprisoned for treason or felony, plain- 
ly and specially expressed in the warrant of commit- 
ment, or unless he be held in execution of legal pro- 
cess, criminal or civil, or by mesne process for want 
of bail, or unless when the writ is suspended agreea- 
bly to the constitution. — St 1784, eh. 72. 

One judge may issue the writ.-^»S^ 1808, ch. 80. 

When one was confined in the state prison, pursu- 
ant to a sentence, unlawfully imposed, he could not 
be relieved by this writ, but his remedy was by ob- 
taining a reversalof the judgment upon a writ of error. 
—2 Pick. 172. 

• 2. Cf the forms of the writ. 

When awarded by the court, it must be signed by 
the clerk, tested by the first justice, and under the 
seal of the court ; when it is awarded by a judge, it 
must be under his hand and seal, and must direct the 
place to which the complainant must be brought. — 
St. 1784, ch. 78, sec. 2. 

3. Mode of service and proceedings on return. 

When any person shall bring and ofier such writ of 
faabeus corpus^ to the officer or person to whom the 
same shall be directed, he shall receive the same ; and 
upon payment or tender of such charges for bringing 
the complainant from the place of imprisonment, as 
the court or judge who grants the writ shall order, if 
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jail, or under the custody of au officer, otherwise, 
withput such payment or tender, to the place m6n-» 
tioned in the writ, such officer or person shall have 
the body of the complainant before the court or judge 
awarding the writ at the place therein mentioned^ 
within three days, if within twenty miles from the 
place of imprisonment $ if more than twenty, but with- 
in one hunared miles, then within ten days ; if above 
one hundred miles, then within twenty days after the 
receipt thereof; and shall then return the same, and 
certify thereon, the true and all the cause or causes of 
his oi* her tsiking and detaining. — Sec. 3. 

If the court is in session, at the return of the writ, 
it must be delivered in court in all cases, and if they 
have adjourned, then the body in all cases may be 
certified before either of the judges. An examination 
in either case shall be had within three days. If the 
complainant is held for a lawful bailable cause, he 
shall be discharged upon reasonable bail, and if he is 
restrained without due order of law, then he shall be 
•el at liberty. — Sec. 5* 

4. Penalties for dieobeying the writ. 

tf an officer neglects, for six hours after demand, 
to furnish his prisoner with a copy of the process by 
which he is held, he forfeits fifty pounds. And if he 
refuses to receive or serve this writ, ujaless prevented 
by the sickness of the prisoner or other necessity, he 
shall forfeit one hundred pountk, and be further liable 
to the action of the aggrieved party ; and the court 
may further punish such disobedience as a contempt, 
and compel obedience by attachment. — Sec. 6. 

This section does not apply to cases where a pris- 
6ner is committed by order of court, without any writ 
or process. — 2 M. K. 553. 

Every^ person ordered to be committed for crime 
or suspicion of crime, shall be carried as soon as may' 
be to the common jail and not elsewhere, and shall 
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80t be delivered over from one officer to another, nor 
be removed without bis consent, to any other county, 
unless by habeas corpus, under a penalty of one hun- 
dred pounds to the party grieved. — See. 9. 

The court has authority to inquire into the cir- 
cumstances by which a person is restrained of 
his liberty, upon a writ of habeas corpus. — 6 ^If . R. 
273— U M. R. 63— St. 1814, eh. 136. ♦ 

If a person be held in the army, by a void or void- 
able enlistment, the court have authority to discharge 
him. — Ibidj 67. 

If a minor be withheld from his parents or guardian 
against their will, the court will deliver him to his 
lawful governors, although the minor be desirous of 
remaining with his present keepers. — 1 1 M. R. 63. 

But, in some instances, the court will merely set 
him at liberty, and leave the further disposition of 
him to the laws of the land. — Ibid. 

The court will discharge a minor from his enlist- 
ment at his request, even if he has no parent or guar- 
dian.— 1 1 M. R. 67. 

If the person to whdm the writ of habeas corpus is 
directed, return that the plaintiff is not in his custody, 
the court will take no further order upon the process. 
—Ibid, SS—But see St. 1814, eh. 136. 

By the return of the jailer it appeared, that a pris- 
oner was detained upon a copy of an execution not 
in force ; afterwards a correct copy of the execution 
in full force wa« left with the jailer, he made an addi- 
tional return of this fact, and the court refused to lib- 
crate the prisoner. — 2 Pick. 448. 

When a court relieves on habeas corpus, the party 
is protected in returning from court, and if the custudjr 
of the person is changed, it is done in court. A com- 
pliance with the writ may be sufficient, without stating 
the return in writing. — 1 fV. Bl. Rep. 410. 

The return must state the cause of taking as well 
as detaining. — 7 Dane, 306. 

Any one of the judges of the court of common 
pleas, or two justices of the peace and of the quo- 
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nun, on applcation of any person confined in jail 
^or a bailable offence, or for not finding sureties on 
recognizance, may inquire into the same, and admit 
such person to bail. — St 1812, eh, 30. 

Any person that causes the enlistment of a minor 
into the army of the United States, or persuades any 
such minor to enlist without the written consent of his 
lawful governors, is subjected to a severe penalty, pro- 
vided that such minor is within six months from his 
enlistment, so removed that he cannot be had upon 
the writ of habeas corpus, before some judicial tribu- 
nal of the state. — St. 1814, ch. 136. 

The writ in this case may be awarded by a Judge 
of the court of common pleas, as well as the supreme 
court, and the judge is authorized, after a hearing, to 
discharge the minor from his enlistment, and to in- 
quire into the causes of detention, notwithstanding the 
return on the writ. — Ibid. 

J. Of setting ofif executions. 

Officers having several executtons wherein the 
creditor in one execution is debtor in the other, are 
empowered and directed to cause one execution to 
answer and satisfy the other so far as the same will 
extend^-^avided, that Hm shall not extend to any 
judgments or executions wherein the creditor in one 
execution is not in the same capacity, and trust debtor 
in the other: But an officer cannot offiiet or discharge 
the lien which any attorney has upon any judgments 
or executions for his fees and disbursements, nor the 
rights of any person to whom or for whose benefit the 
same judgments, or executions, or the original cause 
thereof may have been assigned bona fide. — St. 1810, 
eh. 84. 

An officer having in his hands cross executions, 
may not set off the costs for fees and disbursements 
due to an attorney in the suit, for which such attorney 
has a lien recognized by the above statute. — 13 M^ 
JR. 525— 11 wU. JR. 236. 

•12 
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Tbe provincial statute of which this is a revision, 
applied only to officers having cross executions i% 
their hands directed to them, and which they were 
obliged to serve. 

Thus, where a coroner had in his hands an execu- 
tion against two joint debtors, one of whom was a 
deputy sheriff, and the other debtor had also an exe- 
cution against the creditor in the first execution, 
which he offered to the coroner, requesting him to set 
off the same against the first execution ; it was held 
that the coroner, to whom the second execution was 
not and could not be regularly directed, was not 
obliged to receive the same, nor to return it in any 
part satisfied, he being a stranger to the process. — 
7 M. R. 140. 

But, when an officer shall have two executions, 
which he is legally authorized to serve, and several 
persons are debtors in one execution, and but one of 
the debtors is creditor in the other, the officer would 
be obliged to set off one execution against the other ; 
for the creditor in the second execution might satisfy 
his execution against his co-debtors and himself; and 
if he thought proper might apply his execution to that 
purpose — Ibid, 

When a suit shall be ^u'ought against a citizen of 
this state by an inhabitant of another jurisdiction, not 
having attachable property here, the defendant may 
commence a cross action, by having his writ served 
upon the non-resident's attorney of record ; and the 
court may offset the judgments, (excepting the taxable 
costs,) and so far cancel them, as to leave <inly the 
balance of the largest judgment to be executed. — St, 
1823, ci. 118. 

K. Of executions upon the trustee process. 

1. Mode of proceeding on ike execution. 

Whenever an execution against a principal and bis 
trustees, issued on a judgment rendered, is put into 
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the hands of an officer for service, it is the duty of the 
officer to demand of each of the trustees therein nam- 
ed, that they should discover and expose whatever 
goods, effects or credits, belonging to the principal 
debtor were, at the time of the service of the original 
summon on them, in their hands : and if any or all 
the trustees neglect, or refuse to discover, or expose 
any such goods, effects, or credits, the officer should 
certify his demand, and thrir neglect and refusal, up- 
on the execution.— S^. 17^4, ch. 65. 

12. fVh$n money is paid over by trustee. 

If, on such demand, the trustee discovers and ex- 
poses to him any of the money of the principal debtor, 
the officer should receive it or so much as may be 
necessary to discharge the execution and all costs, 
and appropriate it to that purpose.— /6«'c?. 

3. When goods tfrc exposed iy the trustee. 

In every case where it shall appear, by the answer 
of the trustee, that he was at the time of the iservice of 
the summons upon him, held or bound to deliver to 
the pirincipal, at a then future day, any specific arti- 
cle or articles whatsoever, |^her than money, such 
trustee is authorized and permitted, on demand made 
by the officer having any execution in his hands, is- 
sued upon any judgment, recovered by virtue of the 
statute of 1794 ch. 65, to deliver to him such specific 
article er articles, or to such part thereof as may 
be necessary to satisfy such execution, with the le- 
gal fees thereon ; the value of such article or arti- 
cles, as between, the principal and trustee, to be esti- 
mated and ascertained by the appraisal of three dis- 
interested and discreet men, one to be chosen by the 
trustee, one by the officer, and one by the principal, 
if he see cause : or if he neglect or refuse, then the 
officer shall appoint two of the said appraisers, who 
shall be sworn before a justice of the peace, in and for 
the county where such article or articles are to be 
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delivered, faithftdly and impartially to appraise tbe 
same ; and the said justice and appraiser shall make 
on such execution a certificate of their respective do^ 

But, in all cases where by the terms of the contract 
between the principal and trustee, any mode is point* 
ed out for ascertaining the value of such specific arti- 
cles, the principal and trustee, or either of them, may 
have their value thus ascertained and estimated.-*-l&u2. 

In either case, the officer shall proceed to sell such 
articles, and conduct in the sale thereof as in other 
cases of sales of personal property on execution.-— 
Ibid. 

Goods in the possession of a trustee may be at- 
tached and taken from his possession, provided he be 
secured against his liabilities. — 16 M. R. 322. 

The officer thus attaching goods, takes them sub- 
ject to the trustee process, which is to be considered 
as the first attachment. It is proper that the execu- 
tion on this process should be placed in the hands of 
the officer thus holding the goods ; and he will pro- 
ceed with it, in the same manner as if he b^d served 
the trustee writ, and the goods had been exposed to 
him by the trustee.'— A»(2. 

But, if the trustee holds the goods as bailifi*, factor, 
or creditor, to the whole extent of the property in his 
hands, although his eventual interest may be trifling ; 
the officer cannot take them from him by attachment* 
^Ibid. 

Even in cases of fraudulent assignments, or of de- 
posits without a lien, should the goods be taken from 
the depositary by an attaching officer, after a previous 
service of a trustee process by a crci^tor, the officer 
must sell them subject to the execution of such prior 
creditor on his trustee process. — Ibid. 

Where a creditor happens to have goods in his 
hands, without any lien created by a contract with 
the owner, he cannot retain them as security for his 
debt, but they may either be attached, or he would be 
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held to expose them on tbe trustee process. — 15 Jtf. 
R. 414, 490-^-5 Pick. 180. 

One may be holden as trustee of another, on ac<* 
count of property in his possession, although such 
property may not be liable to be attached on mesne 
process, or taken in execution, as green hides in a 
vat.— 14 M. /r. 271. 

So, an officer may receive from a trustee, the tools 
of a debtor's trade, and lawfully sell them on execu- 
tion. — 1 Pick. 459. 

4. Of the statute of March 12, 1830, relating to 
mortgages and pledges of personal property. 

The principles above referred to in the case of 
Burlingame vs. Bell, 16 M. R. 318, are extended by 
this statute, to all cases of mortgages and pledges of 
personal property liable to attachment. 

The mortgagee may be summoned as the trustee of 
tbe general owner, and if it shall appear upon his 
answer, that an equitable or legal right of redempttol} 
exists, the court may order and decree, that upon pay- 
ment or tender of payment by the creditor of the sum 
due to the mortgagee, the property shall be delivered 
over to the attaching officer, to be held by him, in the 
«ame manner as if taken on mesne process. And in 
default of such delivery, he shall be held as the trustee 
of the debtor. 

So, if the trustee shall disclose that he holds the 
property to indemnify him against any liability for 
the principal debtor, then the court may decree, 
that upon the extinguishment of such liability, or the 

I>erformance of the contract, the property shall be de-t 
ivered over to the officer, or the trustee be held liable 
as aforementioned. 

Creditors have their election, either to summon the 
holder of the property by the trustee process, or to 
attach the goods upon the writ, upon payment or ten- 
der of the amount due upon the mortgage, unless the 
title of the pledgee or mortgagee has become absolute. 
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An o&Cet who s^lls property tbds tak^, eiihtf 
upon mesne process, or execution, must apply the pro^ 
ceeds, after deducting costs and charges, to the pay- 
ment of the sums tendered or paid to the mortgagee 
with interest, and the residue to the discharge of the 
debts of the creditors, in the order of their attach^ 
ments. — Ibid^ sec. 2. 

Every mortgagee, pledgee, or holder of property 
held in trust as aforesaid^ is bound, upon demand 
made upon him in writing by any creditor, to render 
a just and true account of the debt or demand secured 
by such mortgage or lien. Should he unreasonably 
neglect to deliver such account for the space of twen- 
ty-four hours^ he shall be liable to refund any excess 
which shall be paid him, by the breditor, with double 
interest, to be recovered in an action, for money had 
and received. 

Such mortgagee is likewise liable in any otker case, 
to refund any excess he mayjeceive from an attach-* 
W creditor. " 

Whenever an attaching officer sfaaU pay over to 
any such trustee or holder of property, the amount of 
his lien or mortgage, he shall likewise pay him his 
necessary expenses, acgruing before the service of 
scierefaciaty and counsel fees, the necessity of employ* 
ing counsel with the amount of lees to be determined 
by the court,^ — Rid. 

Another statute makes a similar provision as to 
costs, in all cases of trustee suits. By this act^ trustees 
are anthorized to retain from the property in their 
hands, an amount sufficient to pay r^sonable counsel 
fees and necessary expenses, occasioned by the pro 
cess. — St. March 13, 1830. 

L. Of disposing of the surplus moneys in 
the hands of an officeri aitei* )|sttisfying an 
execution^ 

The manner of proceeding with t|fe surplus money, 
ai4£ii>0 from tbc 0«lc «yf slmrcB ill an incorporated 
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company (ptigt 117, e.) is to be pursued, in case of 
surplus moneys arising from the sale of a right in 
equity of redemption, (page 94,j and likewise in the 
sale of personal chattels.-— 5r. 1804, ck. 83— 1819» 
eh. 87. 

In case of the sale of property delivered to the ofr 
ficer, on execution upon the trustee process, the officer 
is to pay it over to the debtor, if within his precinct, 
otherwise he shall pay it. over to the trustee. — St 
1794, ch. 65, sec. 10. 

So, on the statute for selling personal property on 
mesne process, if the proceeds are not demanded of 
the of^cer, within thirty days after final judgment, in 
the suits upon which it was attached, the officer shall * 
i:efund the same to the debtor.rr-fii^ 1.822, ch. 93-^ 
AntCf page 48, e. 

Jlf. Of paying over money collected on 

execution. 

By the common law, when an officer had collected 
inoney on an execution, he made return of this fact, 
nyiih fc^^ writ, into the court where it was returnable, 
Snd without a special demand, the creditor could 
maintain no action for it.- — 3 Camp. 347. 

But, under our statute, a different duty is enjoined. 
The o$cejr is not obliged to bring the .money into 
cdurt, with his execution ; it remains in his hands, in 
the custody of law, until demanded by the creditor, * 
when be is bpund.to pay it over, whether befpre the 
return day, or afterwards. If an officer retains mon- 
ey by him collected, after such demand, the creditor 
may recover it in an ajtion either against the deputy, 
or the sheriff, with 'five times the lawful interest, from 
the tin^e of such detention. — St. 1782, ch. 44 — 3 Jlf. R. 
294. 

So, if an officer neglect to send money by mail, 
when thereto directed by the creditor, or hb attorney, 
he is liable to an action.— /6ti2, 251.. 
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Money thus sent is at the risk of the creditor. — Jb. 

But, when an officer had neglected to make return 
of his execution, from which the creditor presumed 
the money was collected, and ordered it to be remit- 
ted by mail, it was held that money received by him 
afterwards and forwarded by mail some weeks subse- 
quent to his order, was sent at the risk of the officer. 
'— 76trf. 

If the officer had given notice of its subsequent re- 
ceipt, the case might have been otherwise. — Ihid, 

As a general rule, a payment to the attorney of 
record is a good discharge for the officer. But, when 
the creditor had paid the attorney the costs of the ex- 
ecution, and delivered it himself to the officer, a pay- 
ment to the attorney was insufficient. — 13 M. R, 465. 

JV. Of arresting the body on execution. 

1. Of the arrest. 

The general rules upon this subject are fully treat- 
ed in this work, from page 60 to 79. The cases there 
cited are as applicable to arrests on execution as on 
mesne process. , 

2. Of rescue. 

In this place, rescue signifies the taking away and 
setting at liberty, or the forcibly freeing another from 
arrest or commitment. 

It is a criminal offence, and ntbjects the parties 
concerned, to an action at the suit of the p^rty injured, 
as well as to indictment. 

To constitute a rescue, there must be first an actual 
arrest, for a mere disturbance, or obstruction to the 
process, will not complete the offence. — Co. LAtt 166. 

On mesne process, a rescue is a good return, and the 
plaintiff's remedy is not against the officer, but against 
the rescuers only. — Ante^ 74. 
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But, on execution, the officer cannot be justified by 
such a return, for he should take with him, the postg 
comitaiuM.— 10 M. R. 206, 

AAer an arrest is made, and a rescue is attempted, 
the sheriff may use force to repel it, and he would be 
justified in an action for the battery.— E#p. Dig. 314. 

If an officer have several precepts in his hands, 
against the debtor, an arrest upon one Js ^n arrest 
upon the wfaoie^ 

3. Of commUment oa executioti. 

By our law, an officer is obliged to carry bis pris- 
oner, taken on execution, immediately to the nearest 
Jail in the county. 

A copy of the execution with the return of the offi- 
cer endorsed thereon, should be delivered to the Jailer, 
at the time of the commitment.'-— 2 Pick^ 445« 

In England, it is usual to place the prisoner in a 
lock up house, some days before bis commitment, but 
this practice ii there regx^lated by statute^ and is con- 
sidered for the benefit of the prisoner, but here it would 
be contrary to the spirit of our habeas corpus act. 

So, if the debtor be actually in custody of the sheriff, 
at the suit of one creditor^ and a second creditor de«- 
liver a9 execution to the sheriff on his own suit, the 
delivery of the second writ is an arrest in law,— J?^ 
JV. P. 66—3 Stark. 1346. 

It is apprehended, however, that, by ow law^ 9Xk 
officer would not be liable for an escape upon mesne 
process, in the above case, unless he have special or-^ 
ders to arrest the body, 

4. Of €H§if^e. 

Escape signifies a violent or private evasion from 
lawful restraint. — I B0ckus, 152. 

Escapes are either voluntary or negligent; the forr 
mer, when they are by the express consent of the offi- 
cer or keeper, after which he can never retake his 
prisoner, unox^ the same execution. The creditor 

13 
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may cause' him to be retaken, but the shmffmtM all* 
sirer fpr the debt. — ^S Com. 52. — 14) JU. R. 59. 

Negligent escapes, are when the prisoner leaves the 
custody viitbout the knowledge or consent of his keep* 
er ; in tliis case, he may be again taken on fresh pur- 
suit, and the sheriff will he excused, if he has him 
agaiPi before actlcm brought against him. — ? BL Can, 
415rr^fFmV Hobarty 60, in note. 

When a debtor is arrested on execution, if he is 
permitted to go at large, even for a minute, it is ao 
f^scape. — 1 Backus^ 154. 

If the sheriff arrests a man, upon the same exectt" 
tion, after a voluntary escape, he would be a trespass* 
cr. — Ibid — 15 Johns. 256 — I Sound. 35. 

The plaintiff's remedy against the debtor is not 
affected b}' an escape, whether it be voluntary or neg* 
ligent. — 10 M. /?. 59. 

In an action of debt against a sheriff, for an escape^ 
whether negligent or voluntary, the plaintiff is entitled 
to recover the whole amount of the judgment. — 5 M* 
R. 310—10 M. B. 59—3 Stark. Ev. 1314—1 
Sound. 35. 

In case of a negligent escape, the officer may pur- 
sue his prisoner and retake him, even in anotfaer 
county, and even for a long time afterwards, if it be 
on fresh suit. — Hawk. P. C. 200. 

In ^ucb case, the officer would be justified in break- 
ing doors, pjr in taking his prisoner on Sunday.-— 
p/lnie^ 74, 



O. Of the return of executions. 

A return is the sheriff's answer to the writ, or ^ 
certificate shewing in what manner he has executed 
the command made to him, or the reason why he has 
not complied with it. — Dalt. Sher. 162. 

This is the most difficult part of the duty of an 
officer : he acts at his peril, and is liable for any er- 
rors he may commit, and this too, generally, without 



feHiedy, for an officer can never deny the facts stated 
by him in his retiim. 

The return niust be wholly in wrrting^ and nothing 
can be supplied by parole evidence : it must be certain 
to every intent and answer every poitot fn the writ. 
— jDaZ/. 168. 

It mtist be attested by the officer, with his name 
of office, whether shei^lff, Coroner, or constable ; and 
most particularly state the date when the facts took 
place.— 5 Dancj 669. 

A writ can bi^ returned only by the officer to whom 
it is^ directed. 

But in case of a writ of review directed to one 
sheriff aiid returned by another, the court permitted 
the direction to be atmended, because, being a judicial 
writ, it was merely the error of the clerk.-«-& M. R. 
217. 

' When aif offieer had returned a tvf it Served by him, 
wilb a memorandum merely, without any signature or 
statement of the time and mode of service, he was 
aiftcfrw$trd$ allowedp although out of office, to com- 
plete his i?etufft. — 1 Fick, 461* . 

So, Where a deputy sheriff died, after he had^old a 
right in equity, and gave a deed without having en- 
tered his doings upon the execution, the sheriff was 
permitted to make the return ; and this consummated . 
the tide 6t thfe purchaser although it was done after 
the return day of the execution. — 2 Pick. 276. 

Where a deputy sheriff, made a mistake in the copy 
of an execution, which he left with a jailer, he was 
permitted afterwards. to substitute a correct copy, even 
after the debtor had applied for a writ of habeas cor- 
pus. — Ibid, 445. 

There is no particular time within which an execu- 
tion levied upon lands, must be returned, but it must 
be recorded in the registry of deeds within three 
months. — ^3 Pick. 331. 

But, if the officer does not either return the execu- 
tion in such a case, or get it recorded, or deliver it to 
the creditor in season for him to procure a registry of 
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it, the sheriff ttiiist be liable for the whole value of the 
land.— 5 Pick. 110. 

Where land is attached by one description and tbe 
return of the execution gives a different description, 
parole evidence will be admitted, to shew, that tite. 
same land was intended. — Ibid. 

The return must state specifically^ tbe manner iif 
which the executicm was laid, and it is not sufficient, 
to state, that it was done aecording to law. — 9 M* R^ 
242U-13 M. R. 483. 

An officer may avoid any inconvenience lo himself^ 
by stating the facts specially in bis returB.^-^6 M. R^ 
325. 

Tbe facts slated io »i officer's retnra^ can be tmi* 
troverted, only in an action against bun ''Ua a false 
return. — 4 M. R. 478—9 M. R. 96-^10 Jll. A. 313 — 
II M.R. 163—17 M. R. 591. 

The officer will not be permitted to amend bis re- 
turn, so as to affect the rights of others not parties. — 
8 M. R. 240. 

But he may amend, if the rights of others are not 
affected.— 11 Jlsf. Jf. 413. 

After a lapse of six years, an officer was not pH^r- 
mitted to supply facts in his return, the omission of 
which would render him liable for damages ; unless 
there was something in the record from which the 
amendment might be made. — 13 M. R. 270 — See 
JintCj pagt 77. 

P. Powers and duties of sheriffs in crim- 
inal cases. 

The sheriff being the principal conservator of tde 
peace within his county, his duties in this respect are 
highly important to the safety of the community. 

1. Of his duty to yield obedience to justieee of ike 

peace. 

Sheriffs, deputy sheriffs, and constables, arc direct^ 
ed to serve all warrants issuing from justices of the 
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jf>eace, altid every justice has aiithority to comnfiand 
their aid, and that of all other persons, present at any 
affray, riot, assault, or battery, and may fine any 
penoti refuntpg, in a mm not exceeding forty shil- 
lings, to be levied upon the offender by warrant of 
distress.— -S/a^, 1783, eft, 5 J* 

2. To disperse rioters by proelamation. 

If any persons to the number of twelve, or more, 
being armed with clubs, or other weapons ; or thirty 
or more, unarmed, shall be unlawfully, routously, ri- 
otously, or tuchultuously assembled, any justice of the 
peace, sheriff, or deputy sheriff, or constable, shall, 
among the rioters, or as near to them as he can safely 
come, command silence while proclamation is mak^ 
ing, and shall openly make proclamation in these or 
the like words : 

<< C0«H0irWEAZ.TH OP MASSACWStttS. 

BY virtud of an Act of thit Conimdn wealthy raada and pass- 
ed in the year of our Lord one thousand seven hundred 
arid eighty-six, entitled, 'An Act for suppressing routs, 
riots and tumultuous assemblies and the evil consequences 
thereof,' I am directed t6 charge and command, and I do, 
aecordingljT charge aiid command all persons, being here 
assembled, immediately to disperse themselves, and peace- 
ably to depart to their habitations, or to their lawl^ul t)usi/ 
ness, upon the pains inflicted by the said Act. 

God save the CommonweaUh,^* 
3. Power of officers^ 

If such persons shall not disperse themselves within 
one hiaur aftw proclamation made, or attempted to be 
made, it shall be lawful for every such officer to com^ 
mand sufficient aid, and he shall seize such persons, 
who shall be had before a justice of th^ peace; and 
the aforesaid justice of the peace, sheriflj^ or deputy 
sheriff, is empowered to require the aid of a sufficient 
Bumher of persons in arms, if any of the persons as- 
sembled as aferesiud shidl appear airmed : And if any 
such person shall be ktUed or «oa9<ted by rei^on of 
his resisting the persons endeavoring to disperse or 

•13 
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sdze ihemf the jws&ce^ sheriff deputy tlieriC consta- 
ble, and their assistants^ shall be indemnified and held 
guiltless. 

4. Penalty for refuting assistance^ 

If any person, being commanded by a justice, sher-*- 
iff, deputy sheriff, or constable, shall refuse or neglect 
to afford the assistance required, and shall be convict-^ 
ed tbereofupon the oath of either of the said officers 
m commanding, or other legal evidence,, be shall for- 
feit and pay a sum not less than forty shillings, nor 
exceeding Cen pounds, to be recovered by indictment. 

5. Punishment for noi dispersing^ 

An persons who, for the space of one hour afier 
proclamation miidtf or arttempted to be made, as afore- 
said^ shaft unlawfully^ routously, riotously and tumuf* 
tnously continue together, or shall wilfully let or hin- 
der any such oftcer, who shall be known or shall 
open)y declare htraeelf to be sudi, from making the 
said proclamation, shall forfeit all their lands^ t^e- 
merits, goods and chattels to the commonwealth, or 
such part thereof as shall be adjudged by the court, 
before whom the offence shall be tried, to be «pp}jed 
towards the support of tiie j^overnment of the com- 
monwealth i and shall be further pnnished by fine and 
imprisonments And if any such person or persons^ 
50 riotously assembled, shall demolish or pull dow% 
or begin to demolish or pull down, any dwelling 
house or other bouse or parcel thereof > any house 
built for public uses ; any barn, mill, malt house, 
store house, shop or ship, ne shall be punished in like 
inanner. 

Q. Of arf este dti cHmitial process* 

f . Of arrests an Capias of attachment. 

An arrest, in criminal ca^^^ is the apprefaeiMiing or 
detaining of the person, in order to h^ forlb-eoming 
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to answer to a crime alleged against Urn, or of wlikfa 
he is spspected to be guilty. — 1 Chittyf 10. 

The execution of the warrant is an important part 
of the law relating to arrests. The officer to whom it 
is directed, must proceed with secrecy to find out, and 
actually arrest the party, not only in order to secure 
him, but also to subject him and all other persons to 
the consequences of escape and rescue. But in many 
cases, for common assaults, it may not be inconsistent 
with the officer's duty to give notice to the parties 
accused, of the time when they must go before the 
magistrate, in order that they may be provided with 
sureties. — Davis* t Just. 64. 

It may be properly added, that, in a variety of mi- 
nor offences, such, for instance, as an encroachment 
upon the public highway, whereby a nuisance is cre- 
ated, and in many other cases not of an aggravated 
nature, it is justifiable in the exercise of a sound dis- 
cretion, to g^ve notice to the party beforehand, that 
he has a warrant to arrest him, that the party may 
not be subjected to the inconveniences of a i^udden ar-* 
rest and confinement. 

To constitute an arrest, the party, against whom 
the process is issued, must be actually touched by the 
officer, (who should accompany it by pronouncing 
words of arrest,) or confined in a room, or submit 
himself by words, or actions, to be in custody. If he 
be not taken into actual custody, it will not amount 
to arrest : for bare words will not, in this respect, be 
of any avail. — 1 CAt^ty, S9. 

2L For what crimes a person may he arrested. 

In this state, all persons guilty or suspected to be 
guilty of crime, may be arrested by a warrant from 
a justice of the peace. — St, 1783, rA. 51. 

But, no man can be arrested, unless charged with 
such an offence, as will justify holding him to bail 
when takeif. 

Thus, wfaefe the forfeiture for an offence may be 
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recovered by a penal action, foi the beti^t In whole 
or in part, for him, who shall first sue for the same, 
as well as by indtctment, the offender cannot be ar- 
rested by warrant before indictment foand. — 6 M, A. 
348. 

3. By what nuthority. 

!By the common law, sheriffs, coroners^ and coc^- 
stables, are authorized and enjoined to pursue and 
arrest all felons, and even persons suspected of capt- 
tal offences ; and all persons refusing to assist sacb 
officers are punishable. — 1 Ckit. 25. 
' This power may be exercised without warrant, and 
^b oftentimes necessary to prevent the escape of a 
•criminal ; but, unless the Orime is committed in tiie 
view of the officer, it is a power, which in this country 
should be cautiously exercised.*— Duvi^, 56. 

By a special statute, justices of the peace are au- 
thorized, in the absence of any sheriff, deputy sheriff^ 
or constable, to cause to be apprishended, any person 
guilty of any breach of the peace in his view, and 
power is given them verbally to command any person 
present to make such arrest. Such person i& bound 
to obey said justice, under a severe penalty; nor can 
he plead ignorance in excuse. — Siat. 1795, eh. 68; 

So, in some extreme cases, it is the absolute duty of 
private persons to make arrests, and this too without 
any warrant, or verbal authority ; as when a danger- 
ous word has been given, and there is danger that the 
felon may escape. In this case, the offender may he 
pursued, and doors broken open; — Chitty^ 17 — 11 
Johns. 486. 

So, any person may lay hold of a lunatic, who is 
suspected to be about the commission of some mis- 
chief; or may give any other person, who is about 
the commission of a felony ; or if the first gives ex- 
press notice of his intention, may lawfully interfere to 
prevent persons from fighting, or from committiog 
any breach of the peace.— 1 Chitty^ 18, 
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J3ut, for a mere misdemeanor, unattended with yio- 
lence, as perjury or libel, no person can be taken into 
custody without a warrant, not even by an officer,— 
1 ChiUif^ 15. 

4; At what iimii 

A pei*sc»ti njay be apjireh^nded iii thcl night ats Ivell 
As in the day, and though thcf statute of 1791 ch. 58, 
dec. 9, prohibits the sl^rvice of dvil proeess^ ^^ from 
midnight preceding to midnight following the Lord's 
day," this does not affect processes against offenders 
for treason, felonies, or breaches of the peace ; so 
that warrants against any persons charged with any 
crimes whatever, may be lawfully served on that day. 
—Chitty, Crim. Law, IS— 13 Jtf. R^ 384, 

But the service of a warrant. Issued for a violation 
of this statute, ou the liord's day ^ wouH be illega) 
and void.-^idie{. 

Processes in criminal cases are sometimes teUxrn^^ 
ble at a partlculsur time, and sometimes forthwith* 
In general; the precept wlit instruct the officer within 
what time service is to be made. Those processes in 
which a particular lime is mentioned, usually proceed 
iVdm the higher courts. 

The warrant of a magistrate is not returnable at 
any particular time ; and it continues in force until it 
is fully executed and obeyed.— -Dcrv&V Just. 41. 

' And though it were seven years after its date, it 
may be executed in the lifetime ot the magistrate who 
issued it : and a person may be twice apprehended 
under it, if the purposes of justice have not been ef^ 
fected.— CAt«y, 40. 

5. In what place. 

No place affords protection to offenders against the 
criminal law. — Chiity, 13. 

In general, however, sheriffs, their deputies, and 
coroners, are restricted to the county for which they 
are appointed, and constables to the town or city in 
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which they are Sippditated or chdSett. — St 1783, cA. 
44—1783, cA. 4J>— 17SS, cA. 41. 

Whenever a warrant against any person shall be 
duly issued by a justice of the peace within this com- 
kiionwealth, for any supposed offence committed with- 
in bis county, or in pursuance of the provisions of the 
law for the maintenance of bastard children, tmd the 
|iersons complained of shall, either before or after the 
issuing of such warrant, escape or go out of said coun* 
ty, the sheriff or any deputy sheriff thereof, to whom 
the same warrant may be directed, shall have power 
and authority to pursue the person complained ofi 
and to apprehend him in any county of this common** 
wealthi and to convey him into the county in which 
the act complained of may have been committed, that 
such proceedings may be then bad, as the law shall 
require,*--iS^. 1820, ch. 52. 

A warrant directed to several, may be executed by 

one ; but it Is said, that if it directed any tkumber 

jointly y and not «et;eral/y, to arrest, that they must^t 

fn criminal cases, the principle* that ai man's *' house 
b his castle'' does not apply in it» full force : for, 
with some slight restrictions which will be noticed, it 
may be laid down that in all criminal cases, the house 
of tne party is no sanctuary for him.— l)am'# Just. 74« 

Outward doors may be broken open, if the offendei^ 
eahQot otherwise be taken, under a warrant foi^ trea* 
son, felony^ or actual breach of the peace, or to ftfekrcb 
for stolen goods. — Chiity, C. L. 44. 

And for many offences, also, which in this com- 
monwealth are punished a^ misdemeanors only.— i>a- 
t^'« Just. 72. 

And) of course, the warrant is a complete justifica- 
tion to the person lawfully executing it, even though 
the party accused should prove his innocence. — Chit" 
ty, U. L. 44 

But, it must be remembered, that in every case 
where doors may be broken open, in order to make 
an arrest, there must be due notice fir$t given by the 
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officer, of his business, a demand of admbsion, and a 
refusal, before the parties concerned can proceed to 
that extremity. — Ibid, 

And doors are not to be brokon open if admittance 
pan otherwise be obtained, — fbid^ 

6. Of commanding assistance. 

The ofiker may not only demand the assistance of 
subjects in general, but may, if the warrant cannot 
otherwise be executed, engage the assistance of the 
•military. — tbid — Davit- s Jttst, 65. 

And, when the officer employs others to assist him, 
he must be so near as to be acting in the arrest, in or- 
der to render it legal. — ChiUi/j 41. 

But, the officer need not be in sight at the time of 
making the arrest, provided he and his assistants were 
at the time, pursuing the same object. — 12M.R. 3Sf • 

The appointment by an officer of an assistant by 
parole, merely, is sufficient and valid. — Ibid, 

Where a person, not generally known as an officer, 
makes an arrest, he will be obliged to produce his 
warrant, or authority, when demanded, provided the 
party submit himself to arrest. — Ibid, 

And it is the safest course, and probably the sound 
doctrine for even a known officer, to exhibit his au- 
thority when demanded, if the party submit ; for it is 
reasonable and safe for the officer to do so : and it is 
but just that theparty arrested should know the cause 
of his arrest. — D avisos Just. 66. 

And it is agreed that the officer ought to make 
known the contents of his precept, in order that the 
party may take the proper measures for his security 
and safety. — Ba, Mr. Sheriff, A''- 

But, where the party arrested immediately resists, 
and by his own wrongful act, prevents the officer from 
doing his duty, he is not obliged to produce his au- 
thority : but the party thus resisting, and those who 
jcome to his assistance, do it at their peril,— ^13 M, R* 
321, 
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When an officer is in the execution of his office for 
the preservation of the peace, or for the apprehending, 
or security of any person, for the breach thereof, or 
for any other criminal cause, all persons are bound 
when called upon in the name of the commonwealth, 
to assist him under a penalty of not less than three, 
nor more than forty dollars ; and if unable to pay, 
they are liable to imprisonment for a term not exceed- 
ing thirty days. — StcU. 1795, cA. 68. 

If any person shall felsely pretend to be a sheriff, 
deputy sheriff, or constable, and shall take upon him 
to act as such, or to require any person to aid him in 
any matter appertaining to such office, such person 
shall be fined in a sum not exceeding $400, one half 
to the prosecutor. — iitV, see. 2. 

In England, by the provisions of the statute of 9 
G. 1 ch. 22, called the Black 4u:tf severe penalties ar^ 
provided against such as shall black their faces or 
disguise themselves, with a view to obstruct or intimi- 
dale executive officers, in the execution of their of<* 
fices. 

And here, if any person shall disguise himself in 
the likeness of an Indian, or in any other manner, 
with intent to obstruct the execution of the laws, or to 
intimidate any officer, in the legal perforipance of du- 
ties, or exercise of rights, under thp constitution or 
laws of this commonwealth, such person is liable to a 
fine from $20, to $500 ; and to be imprisoned for ft 
term not exceeding one year, and further to find surer 
ties for his good bpljayipr,:— jS/^^ 1 8p9, cji. 123— 
Maine StaU cA, |7, 

7. Of returning the warrant ani disposing of the 

prisoner. 

When the officer has made the arrest, if the war- 
rant is returnable at si future day, as is the case with 
warrants issuing from the higher courts where an in- 
dictment is found by the grand jury at one term, apd 
continued by the court to the next term, ht is forth- 



with to commit the i^^y ^^ the common jail ;.,or if 
it be for a bailable offence, and the party requires it, 
to carry him before some magistrate of the county ^ 
authorized to take recognizances, that the party, upon 
finding sufficient sureties, may be ai7mitted to bail.r^ 
Davis's Just IB^SiaU 1783, cA. 51, 

If the time when the arrest is made be unseasonable 
for the officer to proceed, as in the night ; or if^tbere 
be danger of a rescue ; or if the party be sick, and ^ 
not able at present to be brought, he may be secured 
in a bouse till the ntet day, or for aC further time, if 
desirable and necessary. — Davis^s Just. 78.' 

When the party is brought before a justice, he is 
still in the custody of the officer, until the justice shall 
discharge or bail him.— J6irf. 

The custody continues until he is discharged, or 
actually committed to jail, — Ibid, 

And it is a breach of duty in the officer, if he is 
guilty of unnecessary ^ay in commitdng the party 
to prison, or iii carrying'' him before the court or ma||^ 
istrate, both as it respects the party himself who w 
entitled to a prompt discharge if innocent, or to his 
release by procuring bail; and as it respects the govr 
ernment, at )f hose expense he is unnecessarily detain* 
ed in custody .-rrDanVs Just 78. 

If an officer, having arrested a party under a war^- 
rant, suffer him to go at large, upon his promise to 
surrender hiaaself, and find sureties, the better opinion 
is that he can afterwards arrest him upon the same 
process ; because, ^s the public are interested in the 
offender's being brought to justice, there can be no 
well founded o^ection to such second arrest. — Davis^s 
Junt.lQ, 

Officers should be most cautious, however, in per* 
mitting such an escape, as they are responsible for 
the prisoner to the public. But if the party voluntar 
rily return and put himself again under the custody 
of the officer, the officer may lawfully detain him, and 
dispose of him as if there had been no escape. A 
doubt^ however^ has been expressed, or rather suggest- 

14 
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ed, by an eminent writer, sergeant Hawkins, upon 
this point, which should increase the vigilance of of- 
ficers, or rather make them carefal not to permit 
'' (herosdvcs to allow a voluntary escape.-«-JDat;w'f Just, 

79. 
** There is no doubt, that if the escape is made with^ 
out the consent of the officer, the prisoner may again 
be t^en, upon such suit, although he has reached 
anonlkr county. — Ibid, 

|f the warrant be to bong the party before the jus- 
tice who issued it, then the officer is bound to bring 
him before the same justice ; but if thf» warrant be to 
bring him before any justice, then the power of dec-' 
^ tion is vested in the officer, and not in the prisoner, 
and the officer may proceed to any magistrate who 
has jurisdiction within the county .r^JDai'M' Just. 79. 

And when the party is brought before the justice, 
by the officer, he is, by law, still in his custody, till 
the jtstice either bai! or discharge him, or till he be 
i;i^ctually committed to jail li^i^arrant from the jusr 
fice. — DavisU Ju9t 78, 

If any sheriff, coroner, or constable, shall take the 
body of any deceased person, by virtue of any writ 
or execution, upon conviction of spch offence, he shall 
be fined not more than $500, or imprisoned for a 
term not exceeding six months. — Siat 1811, ch, 102. 

8. Searcji Warmnts. 

The discovery of stolen goods frequently leads to 
the detection of the offender. For that purpose, our 
law recognizes, and has adopted from the common 
law, the process denominated a search warrant. It is 
said that the warrant should direct that the search 
should be made in the day time only; but it is added, 
that in a case not merely of probable suspicion, but 
•f positive proof, it is tight to execute the warrant in 
the night time, lest the offenders, and goods also, be 
gone before morning. It is proper that the cpmplahi- 
ant should always attend the officer iii the execution 
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tt the warj*ant, b^dstiiie he will be able W identify the 
property seized. — DatuU Just. 44 — et seq. 

In England, search Warrants are authorized by sun- 
dry statutes, to search suspected places under various 
circumstances. It is apprehended that they are not 
authorized here, but in four Cases. 

To search for stolen goods ; to search in cases of 
forgery and counterfeiting ; for goods alleged 4o be 
Concealed with intent to defraud tlie revenue ; and 
under the health laws. 

In the first instance, the complainant should make 
positive oath that certain goods, particularly described, 
have been stolen fr6m his possession, and that he has 
probable cause to suspect that they are concealed in 
a certain place which should be described ; and that 
they were stolen by A. B. — 7 Dane^ 244. 

Justices of the peace have power to grant warrants 

to search for money, or other securities alleged to 

' be forged or counterfii)ed, and for any tools, imple-^ 

ments, or materials, used in the making, forging, or 

counterfeiting the same. — Stat 1823, cA. 40. ~T - - 

Every custom house officer, who shall have cause 
to suspect a concealment of any goods, subject to du- 
ties, in any particfilar dwelling house, j)uildiBg, or 
other place, shall, upon application to a justice of the 
peace, be entitled to a warrant to enter such house or 
place, in the day time only, to search for such goods, 
and if such shall be found, to seize and secure the 
same for trial. — Laiat U. S. 1799, see, 68. 

Search warrants being contrary to the principles 
of masna charta, were unknown to the ancient com- 
mon law, but have been permitted in our practice to 
prevent the escape of felons. They are, however, 
watched with a jealous eye, and no magistrate or of- 
ficer would be justified either in the issuing or serving 
this precept, to exceed the letter of the warrant, as 
established by law, and immemorial usage. 

Thus, general warrants, or such as direct the officer, 
indiscriminately, to apprehend all persons suspected 
to be guilty of the crime alleged, or to search all sus- 
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pect^l placeS) Of such as are iddefioite as to the mode 
of service and return, have been condemned by the 
tribunals of Great Britain, and are peculiarly odious 
to the, citizens of this state. — Z Biirr. 1766 — 2 Mi- 
nofs His{. Mass. 92. 

Search warrants should be issued under the follow- 
ing restrictions : 

l.^n oath, that a felony has been committed. 

2. On probable cause, that the goods are conceal- 
ed in the place described; 

3. That there is reason to suspect some particular 
person of having committed the offence. 

4. The warrant must be directed to a proper officer, 
and not to a private person. 

5. The warrant should command the officer to 
bring the goods forthwith, before the justice, together 
with the person in whose possession they were found. 
—2 Hale, 150.~ 

In the execution or service .4|f the warrant, the fol- 
lowing principles seem to be established : 

1« That the warrant be served in the day time, un- 
less in case of necessity, and upon positive proof. 

2. That the complainant should accompany the 
officcr^jn order Ig identify the g04 

BTTftHe^oors are open, the officer may enter the 
suspected house, with his assistants, whether the goods 
are there or not. 

4. If the doors are shut, the officer, after demand 
and refusal, may break them ; and if the goods are 
found there, it will be a sufficient justification. 

5. If the goods are not in tb« house, yet will the 
officer be' justified ; but the complainant would be 
punishable : for his guilt or innocence depends upon 
the fact, of the finding the goods in the house.^ 

6. If upon trial, it appears to the justice, that the 
goods wiere stolen, he should lodge them in the officerV^ 
hands, who should keep them safely until the court. 
If the goods are not .stolen, they should be returned 
to him from whose possession they were taken. 

*At leaflt, AS to •earcbcs under the reYenue Uwr.-— 2 Wils. 434-^ 
I T' R- 535. 
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7. If the possessor knew not that they were stolen, 
he should be discharged as an ofiender, and recogniz- 
ed as a witness. — 1 Chiity^Bl — ^2 fla?c,,150 — 'lDQn% 
245. 

9. Of the miUimiiSy and of commitment toithout war- 

ranU 

It is the^duty of the officer, when he has received a 
mittimus from the magistrate, to convey the prisoner, 
as soon as may be, to the common jail, and deliver 
him to the keeper thereof, whose duty it is to receive 
him. If the jailer will not receive the prisoner, it is 
said that the officer who arrested him may keep him 
in his own house. The officer to whom he was com- 
mitted on the mittimus, may, in such case, keep the 
prisoner until the jailer can be induced, or compelled, 
to receive him. — Davis^s Just. 119.^ 

The officer on delivering the prisoner to the jailer, 
should leave with him the original mittimus, and not 
a copy. 

. Watchmen have authority to, prevent all disturb- 
ances and disorders in the night, to examine all per- 
sons, found out after ten o'clock, of their business 
abroad, and whither they are going, and unless they 
give reasonable satisfaction therein, such officers are 
authorized to imprison all disorderly or suspicious 
persons, until morning, dien to carry them before a 
justice, for examination.— iSto^. 1796, (^. 82. 

So, if any person shall be found, in a public streeit 
or road in the night time, committing any of the of- 
fences or disorders enumerated in the vagabond acts, 
he may be apprehended by any magistrate, constable, 
or watchman, or by any citizen, by order of any such 
officers, and kept in custody in any convenient place 
for the space of twenty-four hours, at or before th» 
expiration of which, he shall be carried before a jus- 
tice, and be there proceeded agaitist or discharged.-— 
Stai. 1822, ch. 82. , 

All courts of record have authority to order the 

commitment of any person present in court, charged 

*14 
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with criDie, or any one gaiky of a contempt of court. 
The sheriff, or other officer, is obliged to obey the 
order without writing, as the prisoner knows for what 
offence he is committed. If the officer is called upoa 
to justify the imprbonment, he may obtain from the 
clerk a copy of the record. — 2 M. /I. 553. 

In general, this power is not incident to a court 
held by a justice of the peace, unless a person is guilty 
of some contempt of the authority of the court.—* 1 
Chitty^ 88. 

The officer ih attendance upon the court, is bouiid 
to obey the order of the court, before a copy is fur- 
nished him. — 1 Chiityy 71, 515. 

When justices of the peace are sitting to take the 
deposition of a witness, they may commit such wit- 
ness if he shall refuse to answer interrogatories.—- jSto/* 
1826, ch. 85. 

The most usual authority for the arrest of a crimi- 
nal, is a warrant from a justice of the peace ; and it is 
the duty of an officer to see that it is issued with legal 
formality. 

So jealous were our ancestors of this prerogative of 
the government, that the power of issuing warrants is 
strictly guarded in the cons^ution of this state. 

Every subject has a right to be secure from all un- 
reasonable searches and seizures of his person, his 
houses, his papers, and all his possessions. All war- 
rants, therefore, are contrary to this right, if the cau&e 
or foundation of them be not previously supported by 
oath or affirmation ; and if the order in the wsurrant 
to a civil officer, to make search in suspected places, 
^ or to arrest one or more suspected persons, or to seize 
thetr property, be not accompanied with a spedal de- 
signation of the persons or objects of search, arrest, or 
seizure : And no warrant ought to be issued but in 
ca^s^ and with the formalities, prescribed by the 
law>>— Jliaw. Bill afRights^ Art. 14. 

Theis^e provisions are substantially enacted in 
the constira^on of the United States.— wftnttufinen^, 4. 
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10. Duties of iheriff in ificwring proptriy aUegtd 

to have been stolen. 

The statute for the punishment of lar^ny provides, 
that the officer charged with the apprehending any 
person accused of the crime of larceny or robbery, 
shall seize and secure the money or other articles al« 
leged to be taken, and which shall be found in the 
possession of the person charged with the stealing, or 
which shall be waived by him in flying from justice.— » 
Stat. 1804, ch. 143, see. 16. 

A schedule of the articles must be made and annex- 
ed to the warrant, and the officer is held accountable 
for the property. — Ibid. 

This part of the officer's duty should be performed 
before the proceedings are completed by the examin* 
ing magistrate, because this inventory is to form a 
pari of the officer's return. — Davis^s Just. 457. 

If the articles are of that chajracter as to render it 
difficult to identify them, as pieces of coin, bank notes, 
or goods in which tlpere is a perfect resemblance, as 
shoes and hats, private marks should be placed upon 
them, so that the officer may be able to swear to their 
identity. — Ibid. 

Whenever a conviction is had upon the prosecu- 
tion, by the care and diligence o( the owner of 
the goods, iibe may have restitution tiiereof, either by 
an order in open court, or by a writ of restitution.—* 
Stat. 1804, ch. 14Su 



R. Of paying over fines and costs collected 
on criminal prosecutions. 

1. To xjshom to be paid. 

All sheriffs, coroners, or constables, who- shall re- 
ceive any fines, forfeitures, or bills of cost, in pursu- 
ance of the judgment of either of the courts of record, 
shall forthwith pay over the same to the county treas* 
Mxer.—Stat. 1791, cA. 53. 
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2. Ptndiy for negleet. 

If any such officer shall neglect, for the space of ten 
^ays, to pay the same, he shall forfeit and pay to the 
county treastti^er, double the amount of such fine and 
bill of cost. The county treasurer is directed to sue 
for the same, and appropriate said penalty, one tfaiixl 
to the county and two thirds to the state. — Ibid. 

3. Penalty for permitting the escape of a person 

sentenced to pay a fine. 

Any person who has been sentenced to pay any 
fine, forfeiture, or biU of cost, and committed to the 
custody of an officer, till sentence be performed, if 
such person shall be permitted by the officer to go at 
large before payment, unless by order of law, such of- 
ficer shall be held forthwith to pay over the amount of 
such sentence to the county treasurer, and if he neg- 
lects so to do for twenty days, he-shall forfeit and pay 
double the amount of the same. — Ibid* 

4. Officers held to produce treasurer's receipts to the 

court. ^ 

Every officer, intrusted with the custody of any 
prisoner under sentence to pay fine or costs, by any 
of the courts of record, shall be held to produce at the 
next tarm of said court respectively, receipts in full of 
^e payment of such fines and costs to the county 
treasurer, as t^l, have been collected and paid since 
the last sitting of said court, or to assign a cause why 
the same have not been received or paid, that the court 
may order a pros^i^tion against the delinquent. — Ibid. 

8. Duties of officers in the execution of 

sundry statutes. 

1. For tht observance of the Lord's day. 

The statute for the due observance of the Lord's 
day, makes it the duty of all sheriffs, and other officers, 
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to take dae notice, and to prosecute for all breaches 
of the provisions of said act. — Stat. 1791, eh. 58. 

2. To prevent profane cursing anA swearing. 

So, in the act to prevent profane cursing and swear- 
ing, it is provided, that if any person shall profanely 
curse or swear in the hearing of «ny sheriff, deputy 
sheriff, coroner, constable, grand juror, or tything* 
man, it shall be the duty (k such officer, forthwith to 
give information thereof to some justice of the peace 
ofthecounty wherein the offence was committed, in 
order that the offender may be taken, convicted, and 
punished for the same. — Stat. 1798, ah. 33. 

3. To prevent gaming. 

So, sheriffs and other officers are directed to com- 
plain of any of the breaches of the act, to prevent un- 
lawful gaming.— S/a^ 1785, ch. 58 — 1786, eh. 68, 
sec. 5—1798, ch. 20. 

4. Of the power and duties of sheriffs in the execu" 
tion of warrants to prevent the spread of conta" 
gious diseases. 

a. Of inprofiing hoaaes, niprMs» ^., for the ft6«»Bid9iodatioB of 

the. sick. 

Whenever any person is or has been visited with 
the plague, small pox, pestilential or midSgnant fever, 
or other contagious disease, the infection whereof 
may probably be communicated to others, two jos^ 
tices of the peace, if they shall think it necessary, may 
make out a warrant directed to the sheriff, his deputy, 
or any constable of the town, where such sick person 
may be, requiring them, in the name of the common- 
wealth, with the advice and direction of the select- 
men of the town, to remove such infected person, ac 
to impress and take up, convenient bouses, lodging, 
nurses, attendants, and other necessaries, lor the ac- 
commodation, safety, and relief of the sick ; and snch 
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officers are authorized to execute such warrant aC^ 
cordingly. — StaU 1797, th. 16, sec. 4. 

b» Of examinigi and 8eeiiriii| baggag«, add goeda, anppoaed to 

be infected. 

Whenever there shall be brou^t into any town 
within this state, any baggage, clothing, or goods of 
any kind whatsoever, and it shall be made to appear 
by the selectmen of the town to which such goods shall 
be brought, or by the major part of such selectmen, to 
the satisfaction of any justice of the peace, that there 
is just cause to suspect such goods to be infected with 
a malignant contagious distemper, such justice of the 
p^ace is required, by warrant 4inder his hand and seal; 
directed to the sheriff or his deputy, or any constable 
of the town in which such goods shall be, requiring 
him tiflmpress so many men as said justice shall judge 
necessary to secure the same,. and said men to post as 
a guard and watch over the house or other place or 
places where they are lodged ; which guard and watch 
are hereby required to take effectual care to prevent 
such goods being removed or intermeddled with, by 
any persons whatever, until due inquiry be made into 
the circumstances thereof, requiring likewise the said 
sheriff, his deputy, or the constable aforesaid, if it shall 
appear necessary, with the advice and direction of 
said selectmen, to impress and take up convenient 
houses or stores, for the receiving, lodging, and safe 
keeping of such goods, until the same shall be suffi- 
ciently cleansed from infection. And in case it shall 
appear highly probable to the said justice that such 
haggagCj clothing, or other goods, are infected as 
aforesaid, he is hereby empowered and directed to is- 
sue his warrant in manner as aforesaid, requiring said 
sheriff, his deputy, or any constable, or other person 
therein specially named, to remove the same to some 
convenient place, where there shall be the least dan- 
ger of the infection spreading; there to remain until 
the same shall be sufficiently aired and freed from in- 
fection, io the opinion of said selectmen. — Ibid. 
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e. Power of officers to break ope a house*, or other buildings, 
and to command aid in the execution of their warrants. 

The sheriff^ deputy sheri6f, or constables, in tbe 
execution of such warrants, are empowered and di^ 
rected, if need be, to break up any bouse, ware- 
house, shogi or other place^ par^cularly mentioned in 
the warraml where such baggage, clothing, or other 
gttods shall be; and in case of opposition, to require 
such aid as shall be necessary to effect the execution 
of said warrants, and repel such opposition; and 
all person^ ^re required, at the commandment of 
either of the said officers^ having either of the war- 
rants aforesaid, under penalty of ten dollars, to be re- 
covered before any justice of the peace in the county 
where such opposition may happen, to assist such of- 
ficer in the execution of the same warrant, against 
any opposition aforesaid ; and the charges of secur- 
ing such goods, and of airing and transporting the 
same, shall be borne and paid by the owners thereof, 
at such rates and prices as shall be set and appointed 
by the selectmen of the town. — Ibid, 

The city of Boston, and many of the large towns 
in the state, have boards of health established by 
special statutes. Various duties are enjoined upon 
civil officers, by those acts, which it is unnecessary to 
enumerate here. 

. 5. Of seizures under the inspection laws. 

In the acts regulating the inspection of pickled and 
smoked jSsh, provision is made for the seizure of the 
article, if shipped in contravention to the law. Com- 
plaint may be made by any person to a justice of the 
peace, who is to is^ue his warrant to a sheriff, his depu- 
ty, or constable, who is to seize the fish and deliver 
them to tlie nearest inspector, who is to detain the 
same until they are inspected, and all charges paid. 
Every person is bound to obey the officer in the ser- 
vice of such wprrant, under a penalty of five dollars. 
—Stat. 1809, eft. 120—1817, ch. 34. 
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6r Jfot to appear as aiiarney. 

No sheriff, or deputy sheriff, shall be suffered to ap- 
pear in isiny court, or before any justice of the peace, 
jas attorney to, or in behalf of, or assisting, or advis- 
ing to, any party, in any suit, nor draw,|nake or fill 
np any plaint, declaration, writ, process, or plea ; but 
all such acts shall be void. — Stat. 1783, cA. 44. ' 

7. Penalty for advancing money ^ for the purpose of 
gain from the fees in the collection of demands. 

If any person, with intent to procure himself to be 
employed as an officer in the collection of any de- 
mand, by a suit at law, or with intent to procure any 
note or other demand, for the purpose of making to 
himself any gain or profit from the collection thereof 
by a suit at law, shall directly or indirectly loan or 
advance any sum of money, or shall forbear or give 
day of payment of any sum of money left with such 
person for collection, or shall pay or assume to .pay 
any debt, or shall purchase any goods or chattels, or 
shall give or promise any valuable consideration what- 
ever, with the intent to procure any promissory note, 
account, or other demand, for the purpose of making 
to himself any gain or profit from the fees arising in 
the collection thereof, every such person shall forfeit 
and pay not less than |20, nor more than $500, for 
each offence. — Stat. 1811, cA. 62. 

8. To serve processes from Probate Courts. 

Sheriffs, and other officers, are required to serve 
and execute all legal warrants, or other process, to 
them directed by any judge of probate. — Stat. 1817, 
ch. 190. 

Contempt of authority, in any cause or bearing 
before a court of probate, may be punished in the 
same manner as in the common pleas.«vii&tcf. 
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9. Of the sertice of sti^fonaSf noHficmiiims, S^c, 

Clerkfl of the courts, or town clerks, are authorized 
to issue subpoenas to compel the attendance of wit- 
nesses which should be directed to the person to be 
summoned. The mode of service is not prescribed by 
anj statute. The practice is to have them served bj 
any person, even by the party himself. The service 
may be proved by the affidavit of any disinterested 

Eerson. The most regular method, however, is to 
ave them served like any original summons by a 
regular certifying officer either by leaving a copy with 
the witness, or at his place of abode, or by reading it 
in his presence and hearing, a reasonable time before 
the attendance of the witness is required ; and the of- 
ficer should make return thereof, upon the original. 

The process will not be compulsory, unless there be 
tendered to the witness his legal fees for travel to the 
€ourt, and one day's attendance. 

If the witness do not appear, upon summons regu- 
larly served, he is liable to the action of the party ag- 
grieved by his absence. And the court or justice have 
power to compel the attendance of such contemptuous 
witness by an attachment, and to fine him for his con- 
tempt in a sum not exceeding $20, and the costs of at- 
tachmenl.-^Stat 1784, ch. 28. 

Justices of the peace are likewise authorized to grant 
suhpcBnas for witnesses in all civil actions pending be- 
fore the supreme judit;ial court, court of common pleas, 
county commissioners, or before any other justices and 
in all causes pending before referees or abitrators. — 
Slat. 1783, ch. 42. sect. 5, 

So, in any cause pending in a probate court. — 8tai. 
1826. ch. 86. 

10. Of notifications fdr the taking of depositions. 

Af^er the dnfScnjnnt is notified of the pendency of an 
action, by thesenlce of the writ upon him, either par- 
ty may cause to be taken the deposition of any wit- 
ness living more than thirty miles from the place of 
trial by th^ court or referees, or who shall be about to 
be absent from the State, or who shall b^ so infirm at 

15 
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Dot to be ftble to travel and attend at the trial.'*— iSfi^ci^, 
1797. ch. 35, 

An order of notice to the adverse party or his at-? 
tornej, setting forth the time and place for taking the 
deposition, the names of the parties, and the causes 
of taking it, is in all ca^es to be served upon the adverse 
party.— iSfflrf. 1817. ch, 181. 

This notification may be issued by the justice who 
is to take the deposition^ or by any other justice in the 
commonwealth} or notice may be given verbally by the 
justice who is to take the deposition, or may be dispens-. 
ed with, if the adverse party or his attorney shall waive, 
the same in writing, — Ibid. 

The service must be by leaving an attested copy of 
the notification, at the last and usual place of abode 
of the party or his attorney, allowing time for his at- 
tendance at the rate of one day. Lord's day exclusive,^ 
for every twenty miles travel. And it may be proved 
by the affidavit of a disinterested witness, or by the re* 
turn of the sheriff, his deputy, or a constable of the 
town where the adverse partv or ))is attorney shall 
live.— ^/«f. 1797. ch 35, 

The witness is to be sunimoned by ^ subpoena, and 
the service made and proved in the same manner, as 
the notification ^ove described. The witness must 
have tendered to him his fees, to wit, thirty foiir cents 
for his attendance, $ind four cents a mile for his trar-. 
el.* — Ibid^ 

If such witness neglects to appear, he shall be subr 
ject to the same penalty and attachment for contempt, 
as is provided by law when witnesses are summoned tq 
court and do not attend, — Ibid, 

The service of the notification and summons, in the 
caseof taking depositions in perpetual remembrance 
of a thing, is to be made and proved in (be same man- 
ner. The justices must certify the names of the perr 
sons notified. — Ibid, 1817, ch, 181. 

The officer should make return of his doings to the 
justice by whom the deposition is to be taken, with a 
certificate of his fees. 

Where there are several plaintiff or defendants in 
the case, notice upon one is sufilicient. '' 
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Maoy^dopositionaare taken, having relation to the 
aettlenient of paupers, in such cases, it is sufficient to 
notify one or more of the overseers of the poor of the 
town interested. 

U. Of the service of notificatims upon creditors of such 
debtors as are desirous of taking the oath for the re- 
lief of poor prisoners confined in jail for debt. 

When any person who stands committed "P0» ^{J 
execution from any court in the Commonwealth, shall 
complain, that he hath not estate sufficient to support 
himself in prison and pay prison charges, the keeper 
of the jail, shall make application to a justice of the 
peace, who shall thereupon forthwith make out a notifi 
cation in writing under his hand and seal, thereby signi 
fying jto the creditor or creditors such prisoner's desire 
of taking the privilege and benefit of the act, and of the 
time and place appointed for the intended caption of 
the oath or affirmation, and which shall be served on the 
creditor or creditors, if he, she, or they live withm 
the Commonwealth, his or her executor or administra- 
tor ; and if such creditor or creditors live out of the 
Commonwealth, upon his or their agent or attorney, 
who brought forward the suit, upon which the execu- 
tion issued. The service is to be made by the sheriff 
or his deputy of the county, or by the constable of 
the town, where the service is made, either by read- 
ing the same to him or her, or by leaving an attested 
cqpy thereof at the usual place of abode of such cred- 
itor or creditor's agent or attorney, at least thirty days 
before the time appointed for taking the oath. — Stat. 
1787. ch. 29.— 1811. ch. 85. 

If any creditor or creditors live out of the Com- 
monwealth, and have no agent or attorney liying with- 
in the same, then an attested copy of the notification, 
may be left with the clerk of the court or the justice 
who issued the execution, thirty days before the time 
set for taking the oath.— ^^of. 1819. ch. 130. 

The notification in this case, is considered as a sub- 
pcena, or notification for taking a deposition, and it is 
not an illegal or improper practice for a justice of the 
peace to leave blanks, under his hand and seal, to be 
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filled up by anj oilier person, under theiostrusHlons of 
the justice. — 3 Pick. 407. 

Wherefore it is apprehended, that when the justice 
commits the notification to an officer for service, he 
maj direct the offieer to insert the daj for taking the 
tislh. The creditor must have thirty days notice ex- 
elusive of tb» day appointed for taking the oath, and 
thf officer must be cautious that the return day does 
not fall on Sunday. The officer who undertakes this 
duty is responsible for its faithful execution. The 
fees allowed by law for service and travel, are the 
same as for the service of a writ* 

T. Of the time of making service of process. 

Usually the precept directs the officer within 
what time the service shall be performed. But a geit- 
eral summary may not be inconvenient to inexperieno-» 
ed officers. 

Original writs issuing from a justice of the peace 
mast be served seven days, before the return day* 

If from the supreme judicial court dr court of com- 
mon pleas, fourteen days. 

If against corporations, thirty days before the re- 
turn day. 

Processes from the probate court and court of coun-> 
ty commissioners, generally fix the time within which 
service must be made. n^ • 

Many precepts, as subpcenas, notices and the' like 
require to be served in a reasonable time, unless the 
period is specified either in the precept or by statute. 

Executions issuing from justices of the peace are 
made returnable in sixty days from the date. 

Such as issue from the court of common pleas shall 
be made returnable to the next term of the court hold- 
en within the county, excepting where there are but 
two or three terms in a year, when they are made re- 
turnable in three months unless a term of the court 
should intervene, when they must be made returnable 
to the next court. 

Such as issue from the supreme judicial court shall 
be made returnable to the next term of that court, if 
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two t^w» afe held within the year, otherwise thejare 
made returnable in six months, unless a term inter- 
venes, in which case they are made returnable to the 
next term of the court. — Stat. 1783. ch. 57. 

Warrants from justices of the peace, for criminal 
offences, are/equired to be served and returned forth- 
with. 

Criminal processes from other courts, must be served 
without delay, but are not returnable, until the next 
term of the court, from wheace they issued. 

U. Of the duty of an Officer to receive the 
surrender of a debtor upon the request of 
his bail. 

By the commoa law, if a debtor is discharged from 
his arre&t upon bail, it is not in the power of the bail, 
or of the party to surrender him again into the custo- 
dy without the consent of the officer. Although the 
officer is at liberty to accept the surrender, if he pleas- 
es, and so discharge the bail bond. — I East, 390. 

But by our law, the bail may surrender his principal 
in court, while the action is pending, at any time be- 
fore final judgment on scire facias. — 14 Jf. JR. 115. — 
Stat. 1784, ch. 10. 

If the action ia before a justice of the peace, at any 
time before judgment in the original suit, or upon the 
return of the scire facias, and before final judgment 
thereon, the bail may bring his principal before the 
justice, and procure the attendance of the sheriff, bis 
deputy, or a constable of the town, to attend to receive 
the debtor, whereupon the justice shall order him into 
the custody of the officer, with a warrant or mittimus, 
in the form prescribed by the statute, and on payment 
of the costs of scire facias, the bail shall be discharged. 
—The debtor shall stand committed in the same man- 
ner, as if surrendered in a court of record. — Stat. 1803. 
ch. 132. 

The law makes it the dutv of the officer to attend* 
and gives him the same powers to act, and exposes 
him to the same liabilities for neglect as ia provided in 

*15 
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the case of serving executions. The bail mui^tNij the 
officer the same fees as in mesne process.-— /6i(}. 
' Parple evidence cannot be admitted to prove a sur- 
render bj bail before a justice ; but he must make a 
record of the fact.— TFm'5. Hob. 210—15 M. jR.536. 

So by another statute, the bail may at any time be- 
fore final judgment upon scire facias surrender his 
principal into the custody of the jailer of the county 
where the arrest was made, or of that where the writ 
is returnable, and discharge himself from his lia^litj; 
provided he leaves a copy of the original writ and of 
the return with the jailer, and gives notice thereof in 
writing, to the creditor or his attorney of the time and 
place of commitment within fifteen days. The bail 
must pay the costs- of scire facias.— *iS!fa^. 1817. ch^ 146. 

The bail must support the debtor in jail until he no- 
tifies the creditor of the oommitmenty and that the 
jailer requires security for the debtor^s boanl.— ^Si^ot* 
1834, ch. 124. 

The bail will be exonerated if he surrenders the 
debtor to the officer, holding the exeeation.— 2 Jf. JR. 
48. 

Or if the officer has it in his power to arrest the debt- 
er while the execution is in force in his hands. 

The creditor is not obliged to deliver bis execution 
to an officer at the request of the bail, in order that he 
oi^ay snrreader the debtor. — 12 M. jR. 434. 
Hk is necessary that the creditor place his exeeutioB 
inr the hands of the officer, seasonably for him to ttake* 
Aligent search for the debtor. — Bnd. 

And if the office! falsely return, that he made dill- 
gent search, when Ite made no inquiry for the debtor^ 
he will be answerable. — 10 if. R. 470. 

In Maine, the return of non est ifweniuSj is insuffi^* 
eient to render the bail liable, unless the ofUcer also 
certify that the execution was in his haitds atleast thir- 
ty days before the return day.-— Jfotns Siai. 1821, ch. 
«7. 

It is also necessary that the qfficter give fifteen days* 
notice to the bail, that he hat foeeik unable ta -find the 
^btor. — Ibi4p 




SHERIFF. 175 

In ^w Hampshire, the sheriff must insert in his re- 
turn the name of the bail, with their places of abode. — 
Stat. ofN. H. 1828, ch. 68. 

The bail may surrender the principal in court or 
commit him to jail at any time before final judgment 
upon the scire facias, in the same manner as in Mas^ 
aachu sett s. — Ibid, 

If a creditor intends to charge the bail, he must de- 
liver his execution to an ofScer, with the name and a- 
bode of the bail, and the officer shall give due notice 
thereof to the bail, at least fifteen days before the re- 
turn day, of the execution. It is further made the du* 
ty of the officer, to retain the execution in his hands 
until the return day. The bail cannot be charged un> 
less the officer certifies on the execution, that the 8ai4 
notice was given to the bail. — Ibid, 

In Connecticut, the practice of the English courts, 
has in general been adopted and retained. Bail to 
the sheriff on mesne process, is called common bail, and 
upon the appearance of the defendant at the return of 
the writ, the bail is discharged, unless the plaintiff 
moves for special bail. 

It is necessary howeTer,that the debtor actually sur- 
render himself, or that it be done by the bail. If the 
plaintiff wishes to retain his hold upon the body, he 
must make a motion to that effect, wherein both the 
bail and principal will be discharged. — Tidd^s practice 
238. et sparsim, 1 Swiff s Digest 596. 

There may be likewise a surrender after special bail, 
either in coart or to the officer holding the execution. 
—Ibid. 

The bail is discharged, if after final judgment the 
debtor surrenders himself to the officer, or is openly 
and publicly about his business so that he may be ta- 
ken. — Ibid. 

There is a statute provision, that when any person 
is bail for another, either by bond or recognizance, and 
he has good cause to believe that the principal intends 
to abscond, he may verify the fact, by producing a 
copy of the bond or recognizance upon oath before a 
Justice, whereupon the justice shall issue a warrant or 
mtttimusy directing some proper officer or indifferenr 
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person forthwith to arrest the bodj of the pHacipal, 
and commit him to jail. — Ibid. 597. arid Con. Stat 63. 

F. Sheriff's duty in empannelling juries. 

The duties of sheriffs in the seUction of jurora ia 
ordinary cases are few, and will be found page 21. 

1. Of services in cases of forcible entry and detainer, 

A warrant in the form prescribed by law is issued 
by two justices, quorum unus to the sheriff, command- 
ing him to cause to come before them twelve good 
and lawful men of the county, each of whom has a 
freehold of the yearly value of 40^. to be empanneiled 
and sworn to inquire into the forcible entry and de«- 
tainer. — Stat. 1781. ch, 8. 

No statute having made provision for drawing the 
names of jurors, from the boxes of the towns, th« 
sheriff must select them from the freeholders of the 
county at his discretion. The forms of the oaths and 
verdict are prescribed by the law. 

This process is not granted upon a mere refusal to 
deliver possession, but the entry or detainer must be 
attended with such circumstances as tend to excite 
terror in the owner, and prevent him from claiming 
bis lawful rights.— 10 M. R. 403. 

2. Of empannelling juries to inquire into nuisances. 

Any two justices of the peace, quorum unus are au- 
thorized to inquire, by a jury, into all nuisances erect* 
ed by any person and to cause the same to be abated 
or removed. — Stat. 1801. ch. 16. 

When complaint is made to them, they are to make 
a warrant under their hands and seals, directed to the 
sheriff of the county, commanding him, in behalf of 
the Commonwealth, to cause to come before them, 
twelve good and lawful men of the county, to be 
drawn in equal proportions, from the jury boxes for the 
supreme court of the three towns next adjoining the 
town in which such nuisance may be, at a meeting of 
the selectmen, to be held forthwith for that purpo«e» 
upon the requisition of the sheriff, who is empowered 
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to inqiiire into the nuisance complained of. The 
forms of the warrant, and of the summons to the par- 
ty complained against are prescribed in the statute.—' 
Ibid, 

The summons maj be seryed by the sheriff or a 
deputy, upon the party, either by reading or leaving a 
oopy at his usual pdace of abode, fourteen days ex- 
clusively, before the day of trial. If the party do no^ 
appear, the justices are to proceed to inquire in the 
same manner as if he were present.-— i&ul. 

If from accident or challenge the jury shall not be 
fbll, the sheriff is to fill the jury de ti^bust as in^other 
cases.— i&td. sect. 2. 

The writ of removal is to be directed to the Bberi# 
or his deputies, directing them to take with them the 
force of the* county, and abate and remove the nui- 
sance. And further to levy on the party a sum speci- 
fied hj said justices, as the probable expense of re- 
moving the nuisance and the costs of sutt««— lite?, sect. 3. 

In the county of Nantucket the jury jnay be drawn 
wholly from the box for the C. C. FJSr-Stai. 1824. 
eh. 109. X 

3. Of juries to assess damages for fiowitig ofta^Mbj by 

the erection of mill dams, \\ 

a. When a jury ms^y be empannelled. 

Whenever any person shall complain to the court of 
common pleas, that he sustains damages by reason of 
the flowing of his lands, whether above or below a 
mill dam, the court may order the complt^inant to no- 
tify the owners or occupants of the mill dam, if resi- 
dent in the state, otherwise their tenants or attornies, 
by serving a copy of the complaint with the order 
thereon, ^urteen days before the court to which the 
same is returnable. Or the complainant may give the 
same notice fourteen days before the court to which 
he makes his complaint.— ^S^^a^ 1@24. ch, 153. 

When the mill owner appears, and denies the com- 
plainant's title to the lands, or his right to damages, 

*Qa. What is the object of this 8ta(ute, as towns are re- 
)|utred to have but one jur^ box. — Stat. 1Q12. cA. 141. 



178 BBERIFF. 

the issue maj be tried at the bar of the court, with a 
right of appeaL'-'iS^a^. 1797. cA. 63. 

6. Mode of summoning and empanDelllDg a jurj. 

If the respondent shall not appear, or if appearing, 
shall not shew sufficient >cau8e, the court of common 
pleas shall issue a warrant directed to the sheriff of the 
county, and if he is interested, then to a disinterested 
coroner, to be named bj the court, directing him to 
.summon and empannel a jury of twelve good and law- 
ful men of the county, who shall be sworn to make a 
true and faithful appraisement of the yearly daibages 
done to the complainant by flowing his lauds and how 
far the flowing: may be necessary. — ^aU 1795, cA. 74. 

Or, the court may direct the warrant to either of the 
deputy sheriffs of tlie county where the land flowed is 
situated, in case he is disinterested, who shall have all 
the powers of the sheriffs in empannelling a jury.-— 
Stat. 1797, ch. 63, and 1624, ch. 153. 

The officer must require in writing, of the select* 
men of the three towns, nearest to that in which the 
land injured is situated, (if there be so many within 
the county) to return a number of jurors, not less than 
two, nor more than six, from any one town. 

The jurors are to be drawn from the box, notified 
and returned, as in in other cases, excepting that the 
town need not be assembled, and one day's notice to 
the persons drawn is sufficient. — StaU 1814, th. 173. 

A juror who unnecessarily neglects to appear is li- 
able to be fined at the discretion of the court, to which 
the verdict is returnable, in a sum not exceeding ten 
dollars, to be divided among the jurors who do attend* 

The fees for jurors in these cases, is one dollar and 
twenty-five cents far a day's attendance, and four cents 
a mile for travel in going and returning. — Sioi. 1814, 
th. 173. 

If from accident or challenge, the jury shall not be 
full, the officer shall return some suitable person to 
supply the deficiency. — Ibid, 

The officer is to have such compensation, as the 
court may judge reasonable. — BlaJt* 1795, cA. 74. 
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The owner of the mill may tender, and pay money 
into the court for the supposed amount of damages, in 
the same manner as is provided hy law, in cases of 
actions on contract. — Stat, 1625, ch, 109. 

The jury in assessing damages, may take into con- 
sideration, any other damage occasioned to such per* 
son, as well as the'land overflowed, and in offset there-* 
to, any benefit which may result to the complainant 
by reason of the mill 6way,'--8tat. 1824, eh. 153. 

But they are not to take into .consideration any 
damage done more than two years previous to the com* 
mencement of the process.^ — •^Stat, 1825, ch> 109. 

The verdict and judgment being recorded shall be 
the measure of damages yearly, until one of the parties 
shall, by a new complaint and another jury, obtain an 
increase or diminution.— ^<a^, 1795, ch, 74^ 

4. Of juries to assess damages sustaified by the laying 

out of highways* 

If any person is injured in his lands by the laying 
Qut, alteration, or discontinuance of a highway, he 
may hc^ve bis damages assessed by a committee to be 
agreed ppon by tl|e county commissioners and himself, 
or he may apply for ^ jury to the court held by the 
commissioners, next after the location, alteration, or 
discontinuance shall be established^ — Stat. 1786, 
ch. 67. 

A warrant for a jury in these cases is directed to 
the sheriiOf or his deputy if disinterested, otherwise to 
a coroner of the county. — Stat. 1@03, ch. 135. 

The officer holding the warrant, niay call upon the se- 
lectmen of two or more disinterested towns, who shall 
draw from the jury box, as many jurors as he may re- 
quire, not exceeding three from any one town, exi^ 
cepting in Dukes County, where four may be taken 
from a town. The jury must consist of twelve per- 
sons, and if from accident or challenge there shall be 
less, then the sheriff shall supply the number de tali- 
bus circumstantibus, as in other cases. — Ibid and Staf. 
1827, c^. 77.— 1824, ch. 106. ^ Pick. 480. 



18t 9»smm^ 

The jiirj nrattbe drawn from th# towns in* Mid au 
tended by an officer from the county, where the appli- 
cation for the jury is made.— i^cif. 1819, eh. 44* 

The jurors in this case must be summoned by the 
officer, holding the warrant, and not by a constable.-^ 
5 Mass. Rep. 438. 

The officer summoning and attending the jury is en«> 
titled to four cents a mile for all necessary travel, and 
one dollar and fijfty cents for each day he shall attend 
them, and the jurors shall seFcrally have one dollar a 
day and four cents a mile for their travel each way, 
and the officer must make a return of his own travel 
and attendance, and that of each ynror. -^/^ai. 180S. 
ch. 135. 

They are to be sworn by a justice of the peace. 

W. Of arresting offenders in other States 
and in assisting in the conveyance of pris- 
oners fleeing from justice. 

The constitution of the United States provides, that 
any person charged with treason, felony or other crime 
who shall flee from justice, and be found in another 
state, shall, on the demand of the executive of the 
state from whence he fled, be delivered up and remov- 
ed to the state, having jurisdiction of the crime.— <- 
Const, U. J8. ch. A, 

An act of Congress provides, that such offender may 
be delivered up to the agent of the executive of any 
state.— X.aws U. 8. Feb. 12, 1793. 

The Governor of this state, is authorized to appoint 
an agent at the expense of the state, to pursue and re* 
ceive any criminal fleeing from this state, into another 
jurisdiction,— iS'fcrf. 1801, <;A. 10. 1819, 76. 

The-governor is likewise authorized, upon the re« 
que^t of the agent of any other state, to issue a warrant 
authorizing such agent to transport any such offender 
to the line of the state, and shall also command all civil 
officers within this state, to afford such agent all need* 
ful assistance in transposing such person so chargedf 
pursuant to said warrant. — fyid. 



An officer holdings a warrant against any person, 
charged with crime, or bastardy, has power to pursue 
the offender into any cott^nty,and to bring him back to 
the county where the crime was committed. — 8tat> 
1820, ch. 52. 

The neighboring states have generally, laws to fa- 
cilitate the apprehension ol criminals fleeing from oth- 
er Jurisdictions. 

In New Hampshire, when process is issued in any 
other State, and the offender is found within the lim- 
its of the State, any justice of the peace may is- 
sue his warrant, and cause the defendant to be arrest- 
ed and conveyed to the line of the State, then to be 
delivered up to the proper officer of the next jurisdic- 
tion.— iSfifa*. ofN. H. 1829, ck. 98. 

Sheriffs and other officers of neighboring govern- 
ments having a criminal or other thing in custody have 
a right to pass and repass any of the roads, in the same 
manner as their own officers.* — Ibid, 

In New Hampshire, processes provided for summon- 
rng witnesses to attend the trials of criminals, in other 
states ; the withesses may be summoned by any justice 
of the peace, and if he shall neglect to appear, upon a 
tender of his fees, to wit : twelve cents a mile for his 
travel to the court, and one dollar and fifty cents for 
a day^'s attendance, at the end of every day, he shall 
forfeit and pay $300, to any person, whether an in- 
habitant of the State or not, who may sue for the 
^ame. — N, H. Stat. Ibid. 

X Of the direction of writs to the oflficer. 

A writ must be directed to the officer by whom it is 
to be served, even in cases where his authority to serve 
it is expressly recognized : and without such direction, 
he will have no authority to serve it. — 11 Jf. R. 276 — 
1 Pick. 362. 

*See also Massacbnsetts afafnte on this subject, which it is 
apprehended, is principally suspended by the constitution of 
ffae Uj[iited States, and the laws above recited. 

Slat. 11^2. ch. 81. 
16 



Tbuf , when a co9»t«ble termed a writ not directed 

to him, although it was a precept within his jurisdic- 

tion^ the service was heM to be ir:regulan — 9 M. R, 9& 

But the court permitted the writ to bu amended by 

inserting a direction to the constable. — Ibid. 

So, where a writ of review was directed to the sher- 
iff of Franklin, and was served and returned by the 
sheriff of Hampden, the court permitted the direction 
to be amended, because it was a judicial writ, and a 
misprision of their own clerk. — 9 Jf. R, 217. 

If the writ, or execution, is not directed to the prop-^ 
er officer, by the authority that issues it, it is a forgery 
for any other person to altejr it, even with a right di- 
reotion.*-^2 M. R. 136. 

When the sheriff, or either of his deputies is a pari- 
ty to the suit, the writ must be directed to a coroner.-^ 
8iat 1783, ch. 43. 

And it has been the usage, that when the sheriff, or 
either of his deputies was interested in the suit, as a 
member of a corporation, which was either plaint 
tiff or defendant, to direct the writ to a coroner ; but 
in case of ordinary corporations, this is not necessary ; 
as where the writ was in favor of a banking corpora- 
tion, in wiiich one of the defendants was a stockholdi 
er.— 4Ptcib. 414'-1 Greenl. 360, 

Municipal bodies, which embrace the inhabitants of 
a territory, as towns and parishes, are subject to a dif« 
ferent rule ; wherefore power is given to sheriffs and 
their deputies to execute all writs and processes in 
which their towns or districts are interested. — Stat^ 
1817, ch. 13. 

So, sheriffs and their deputies are authorized to 
summon and attend juries to assess damages occasion- 
ed by the locating of turnpike roads where some of 
them are stockholders. — 2 Pick, 420 — Stat, 1834, ch, 
106. 

In case some of the coroners are interested, the dl^ 
rection of the writ should except such officers by 
name. — 3 Dane, 77. 

In New Hampshire, all writs are directed to the 
sheriff of any county in the State, or his deputies. 



Y. Of the fees of Officers* 

iThe fees of sherrflfs, coroners and constables, are 
{prescribed by the statute, getteraily called the fee bill< 
— >85faf. 1795, cA. 14. 

For the service of an original suuimo&s or 8cirt Pa-* 
tias, either by reading the same, or by copy, on one 
defendant, thirty cents ^ if on more than one defen^* 
dant, then for each other defendant «o served, tkiri^ 
tents. 

For the service of a capias, or attachment, on one 
defendant, with summons, thirty cents ; if served on 
more than one defendant, then thirty cents for each 
defendant so served: And if the ollker, by the written 
direction of the plaintiff or plaintiffs, his or their agent 
or attorney, shall make a special service of any such 
writ, either by attacfhiiig property, or taking the body 
thereon, for such special service on each defend«6Dt on 
whom suich writ shall be so served, the sheriff sball be 
allowed Jifty cents. 

And where the officer is, hy law, directed to leave a 
copy in order to complete the sernee, or simli give a 
copy of any precept^ upon demaiid thereof, he may 
Charge at the rate of twelve tents a page. 

For a bail-bond, and writing the same, including 
principal and sureties, to be paid by the person admit- 
ted to bail, and taxed for him if he shall prevail, twen^ 
ty cents. 

Serving a writ of possession exclusive of fees for 
collecting the costs, <me dollar and- ten cents ; if on 
more than one piece of land, seveniy'^ve cents for 
each piece of land af^er the first. 

The fees for collecting the costs on a writ of pos- 
session, the same as on executions in ^yersonal actions. 

Serving a warrant, thirty cents. 

Sheriff's aid in criminal cases to ea<^ person for 
every twelve hours' attendance, including expenses, 
one dollar , and so in proportion for a greater or less 
time, and four cents for each mile's travel going oat 
and returning home. 

Summoning witnesses in criminal cases, ten cents 
for each witness, and travel as in civil causes, unless 
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ill special casetf, when the Court may rnerease Che fee 
to what they may judge reason abfe. 

For the Sheriff's or Constable's attending the Court, 
and keeping the prisoner in eriminal cases, seventy 
Jive cents for each twelve hour»; and so* in propor- 
tion for a greater or less time. 

Levying executions rn personal actionsr for the 
first one hundred dollars^ four cents ; for every dollar 
above that, and not exceeding two hundred dollars^ 
two centSj for every dollar; and for all above two 
hundred dfdlars^ . one cent for ereiy dollar ; traveF 
for the service of such executions, and also of mesne 
processes or warrants to him directed, four cents a 
mile, the travel to be computed from the place of ser- 
vice to the Court or place of return by the usual way ; 
enly one travel shall be allowed for one writ, execu- 
tion or warrant, and if the same be served on more 
than one person, then the travel shall be computed 
from that place of service which may be most remote 
from the place of return, with all further necessary 
travel in serving such execution, writ or warrant. But 
if the travel from the place of service to the place of 
return be more than fifty miles, then only one cent a 
mile shall be allowed for all trarel exceeding that di&« 
tance. 

The travelling fees and foes of service shall be en-^ 
dorsed by the officer serving the same, otherwise they 
shall not be allowed. 

Serving an execution upon a judgment of Court for 
partition of real estate, or assigning a dower, one doU 
lor a day, and four cents a mile» out from the place 
of his abode. 

And no Sheriff shall demand or receive from any of 
his deputies, motre than at the rate of twenty-five per 
cent, on the amount of fees for travel and service. 

Every tri^l in a Court of Record, fifteen cents.-^^ 
Every default, eight cents^ 

For returning the certificates of votes of the several 
towns for a Gi^^rnour, Lieutenant- Governour, Coun- 
sellors and Senators, to the Secretary's office, eight 
cents a mile, computing from the place of his abode to 
thp Secretary's officCi to be paid out of the treasury oi 



tbe Commonwealth ; and but one tfavel shall be aliow- 
«d for the whole. 

To the officer attending the Grand Jur/, for each 
day's attendance, sevent^-jSve cents. 

The officer attending the Petit Jury, for every caused 
' to be paid with the Jurj-fees, ttDenty-Jive cents. 

For dispersing Venires for Jurymeos, Treasurer's 
warrants and proclamations of all kinds, tight cents 
€ach. 

To each appraiser of real estate, for extending exe- 
•cution, or assigning dower, one dollar a day« and travel 
at the rate of four cents a mile going out and return- 
ing home. 

For every Deputy*Sheriff or Constable who shall 
fitteml the Supreme Judicial Court, or Court of Com- 
mon Pleas, by their order, seventy-jfive cents a day, to 
be paid out of the county treasury* 

And for the en^Oisragemei^t of the Shjeriffin each 
<;ounty to take and use all possible care and diligence 
for the safe keeping of prisoners committed to his 
custody, he shall have such salary allowed him, as the 
County Commissioners shall order, not exceediugybr- 
iy doliars a year for the eouatjr of SuffolkjtLiid not ex- 
ceeding ttoenty^fivt doilars a year for any of the oth- 
er counties within the Commonwealth., to be paid out 
ef the treasury of such county. 

1. Of fees for the service of mesne 'process. 

In addition to the fees above specified, officers some- 
times make claim for extra compensation^ 

A rule of the court provides, that when any officer 
elaims extra compensation in serving a precept, for 
removing or keeping property, the same shall not be 
allowed, unless the officer return with his precept a 
1)ill of particulars of the expenses, together with his 
affidavit, that such expenses \rere actually incurred, 
•and that the charges are reasonable. — C. C* P. Rules 
1823, art. 30. 

In the attachment of real estate, an officer is not to 
<;harge but for one service, although there are divers 
tracts of laud belonging to the defendant, in different 
parts of the county. 

*16 
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Thus, on a writ against a manufacturing eorporation 
consisting of a large number of individuals, all owners 
' of lands, which were attached ; the officer was allow- 
ed but for one service. — 6 Pick, 375. 

2. Of fees in the levy of executions. 

In the levy of an execution, an officer is not entitled 
to anj fees excepting for poundage, and the fees for 
travel in returning the execution, whether the money 
is paid by the debtor or raised by the officer upon sale 
of property.— 1 M. R. 237—4 Ihid, 411—1 Pick. 111. 
He is entitled to recover of the creditor, his fees for 
poundage and travel, if the debtor is committed to jail 
on the execution. — 4 M, R, 41). 

If no service is made, the officer is not entitled to 
any fees. — 1 Pick, 171. 

But if there is any connivance between the debtor 
and creditor, after the officer has begun to levy his ex- 
ecution, with a view to defraud him of his fees, be may 
have a remedy against one or the other, according to 
circumstances.— •i6td. 

If an officer returns an execution unsatisfied by coip- 
sent of the creditor, he must look to the creditor lor 
his recompense ; if without his consent, he has no 
claim upon any one.-^J6te/. 

An officer's fees on execution are for service, qjid 
then they are to come &a% of the debtor, but be cannot 
be ch^r^ed, unless his person or property be taken, or 
unless he pay the officer upon the execution. — Ibid^ 175. 
An officer cannot charge any fees for selling prop* 
erty taken on execution, the only fees allowed being 
poundage and travel. — Ibid^ 177. 

All actual expenses for storing the goods, and per- 
iiaps for removing and taking an account of them, are 
charges upon the property, but the officer can receive 
nothing for bis extra trouble, other than the fees pro* 
vided for mihe fee hiW.-^Ibid. 

Every officer is directed by the fee bill, upon receiv- 
ing fees, to make out, in writing, a particular account 
•f such fe^s (if required by the person paying the same,) 
specifyiDg ibr what they accrued} npon pain of forfeit- 
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ing treble the atnouot, to be recovered with costs bj 
action of debt. — Stat. 1795, cA. 41, sec. 5. 

Moch irregularity and variance of practice exists 
among officers, in the taxation of fees. It is a general 
rale, that no other fees can be taxed than what are 
specified in the fee bill. An officer is however, to be 
allowed, for all sums paid out by him for removing, or 
storing goods, for necessary assistances or keepers, or 
for a clerk, in extensive sales of goods and the like. — 
But he has no authority to charge for extra services 
performed by himself in the attachment or sale of 
goods. Neither has he a right to charge the creditor 
for conveying a prisoner to jail, or for furnishing him 
with subsistence while in his custody : such expendi- 
tures, if necessary, are a proper charge to the debtor. 

In the service of criminal processes, a practice has 
been tolerated and sanctioned by the officers of gov- 
ernment, in allowing for conveyance of the prisoner, 
under the clause in the bill which mentions ** all further 
necessary travel in serving the warrant." 

Charges of this nature, made by officers, should be 
examined with caution before they are allowed. They 
have no right to impose this tax upon the government, 
unless in cases where humanity or necessity require 
it. — Davis* s Just. 191. 

Where the prisoner is able to provide for his own 
conveyance, and pay his expenses, the officer has no 
right to advance the money in expectation that it 
will be allowed by the government. — Ibid. 

In taxing fees for serving a warrant, the first item is 
service^ thirty cents ; then for travel four cents a mile, 
from the place of service to the place of return. For 
each person employed as aid, one dollar for every 
twelve hours attendance, and four cents a mile for 
travel in going out and returning home. The names 
of the persons thus employed, should be named, to- 
gether with the precise nqmber of hours, and the 
amount of travel should be specially certified by the 
•fficei-.— J6t(i, 187, 

When the officer eharges a round sum for aid, bis 
bill will be rejected in the final taxation of costs, in 
the supreme court. — Ibid^ 
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The next item is for sammoning witnesses, at ten 
cents each, with necessary travel; in special eases, 
this item may be increased by the court. — J6td, 186. 

There is also an allowance of seventy-five cents to 
the officer for attending the court, and keeping the 
prisoner twelve hours, and in that proportion for a 
greater or less time. The number of hours in this 
case ought to be certified by the officer. — Ibidj 190. 

3. Of the penalty for taking unlawful fees. 

If any person shall wilfully and corruptly deraaad 
and receive any greater fee or fees for any of the ser- 
vices prescribed in the fee bill, he shall forfeit thirty 
dollars for each offence, to be recovered with costs, 
either by presentment in the Supreme Jadicial Court, 
or Court of Common Pleas, when the forfeiture sbali 
accrue to the state, or by action of debt, to the use of 
any person who may sue for the same. The proseeu- 
tion most be commenced within one year after the of- 
fence is committed. — Stat, 1795, ch, 41, sec. 6. 

An officer is not liable to this penalty, iinless the ex- 
cessive fees were corruptly demanded for some official 
duty.— 15 M. R. 525. 

As where a sheriff, having an ezeeatioa against a 
debtor, demanded and received, in addition to bis fees, 
a further sum as a compensation for resisting him, up- 
on another execution at a former period, this was held 
not to be an offi^nce against the statute, although it 
might be punishable as extortion at the common law.— - 
Ibid. 

So, if an officer returns his precept without service, 
and afterwards exacts the fees, this is not a violation of 
this statute, for he has performed no official service* — 
1 Pick. 171. 

So, if an officer takes a promissory note for his ex- 
cessive fees, he is not liable to the penalty, for the 
note may never be paid, the consideration being ille* 
gal, and the note void. — 2 M. R. 524. 

Nor is an officer liable to this penalty, if the fees are 
demanded or received of one not liable to pay them, 
Bs in that case the fees are not taken by color of his 
office.— 10 M. R. 2ia 



As^ when an officer charged excessive fees in the 
service of a writ, which was taxed in the bill of eosts^ 
and paid by the defendant on the execution, it was 
held that the penalty was not incurre(ii — Ibid, 

An officer cannot excuse himself from this penalty 
by shewing that other public officers hstve usually re-* 
eeived like fees in similar cases* — 17 Jf. R. 410 — 1 
M. R. 2^7. 

An action for money had and received will lie against 
an officer, to recover any excess be has taken over th^ 
lawful fees. — KimhalVs Case. 

If an officer exaets bis fees before they are due, it 
is extortion at the common law. — 7 Pick, 279. 

The statute which imposes a penalty for taking ex- 
cessive fees does not repeal the common law, so as tt 
prevent an indictment for extortion.-^Ibid, 

Extra services, as they are denomiiiated,\ without 
any specification of their nature, or of the necessity of 
performing them, will always be rejected. — Davis* 
Just. 151. 

When there are several warrants against the same 
criminal, a charge for aid can be allowed only upon 
0ne. — Ibid, 192. 

'• . The fee bill prescribes, that two hundred and twen- ' 
ty-four words shall constitute a page, in all cases 
named in the act. — JStat. 179^» ch» 4L 



OF JAILS AND JAILEltS> 



How jmls ate efttttd^ repaired and kepi, 

The county commissioners are directed to assess* the 
polls and estates of the inhabitants of the coanty from 
time to time, in such sums as are necessary to build 
and keep in repair a ^food and sufficient jail in each 
town where by law a court is to be holdeti, and to di«* 
rect the building and repairing such jails at their dis- 
creii'on.'-^Stat. 1784, ch. 41% 

The sheriff of each county shall ha^e the custodyt 
rule and charge of all the jails in bis county, and of 
all prisoners therein, and shall either keep the same 
himself personally, or by his deputy, for which he shall 
be answerable. — Stat 1783, ck,-4i. 

Upon the death of the sberifT, the jailer appointed 
by him,idhall continue4n office, and have all the pow- 
er of jailer, and of the custody of the prisoners, until a 
successor to the sheriff srhall be appointed, and quati* 
fied, according to law. — Stat. 1808, ch, 46. 

The defaults or misfeasances of any jailer or depu- 
ty sheriff, so continuing in office aAer the death or re- 
signation of the sheriff, shall be adjudged a breach of 
the bond given by the sheriff. — Ibid, 

The governor and council have power to remove 
such sheriff, and to appoint another, who shall give 
fiuch bonds, and in the same manner as is required of 
eheriffs ; and the jailer so appointed shall hold his of- 
fice during the vacancy in the office of sheriff. — Ufid. 

A. Of the duties of jailers. 

1. Wliat prisoners he shall receive. 

It is the duty of the jailer to receive and safely keep 
all prisoners committed to his custody by any compe- 
tent authority under the laws of the commonwealth. 
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He is likewise required to safely keep all prisoners 
committed under the authority of the United States, 
until they be discharged by due course of the laws 
thereof.— iS'ifa^ 1789, ch. 42. 

But not if they are committed by any other than 
the judicial authority of the United States. — Stat, 
1813, ch. 97. 

2. To keep a calendar of prisoners. 

It is his duty to keep a true and exact register or 
calendar of all prisoners committed to the jail, in a 
large bound book, provided and kept for that purpose 
only, containing a distinct and fair list of all the pris- 
oners, with their names, places of abode, additions, 
the time of their commitment and for what cause, and 
of such as are committed for criminal offences, a. de- 
scription of their persons, together with the time when, 
and by what authority any prisoner shalf be liberated, 
and if any prisoner escapes, the time and manner of 
the escape shall be noted in the said hook.-^Stat^ 
1784, ch. 41. 

3. To return a list of prisoners. 

Every jailer or prisoner keeper, at the opening of 
the supreme jodieial court, or court of common pleas 
within his county, shall return a list of prisoners in his 
custody, certifying the causes for which, and the per- 
sons by whom tbey were eommitted, and the names of 
all persons committed during the sitting of the court, 
that the justices may take cognizance thereof, and 
make deliverance of such prisoners according to law ; 
And the jailer shall also have his calendar, or register, 
ready to be inspected by the court. If any jailer 
makes default herein, he shall be fined at the discre- 
tion of the court. — Stat. 1784, ch. 41, 

4. Of the manner of keeping and delivering over the 
papers and books belonging to the jail. 

All warrants, mittimuses, writs, and instruments of 
^ny kind, or the attested copies of them, by which any 
prisoner shall be committed, enlarged or liberated, 
shall be safely kept, and regularly filed in their order 
of time, and together with the said calendar or regis^ 
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ter, shall be safely kept in a suitable box for that pur- 
pose, and upon the death or removal of any sheriff*, 
shall be delivered to his successor, under a peoaltj of 
fifty pounds, to be paid by the sheriff, his executors or 
administrators, to any person who shall sue for the 
same*— /6t(/, sec. 6. 

5. Power to punish prisoners in certain cases. 

If any person confined in jail, upon charge or con- 
viction of crime, shall be unruly or disorderly, or shall 
wantonly break, injure or destroy any article of bed- 
ding, furniture, or the windows of said jail, it shall be 
lawful for the sheriff of the county, after due inquiry 
into the circumstances of the case, to order such pris- 
oner to be kept in solitary imprisonment in the most 
retired and solitary part of said jail, and during such 
imprisonment, the said prisoner shall be fed on bread 
and water only, unless other food be necessary for the 
preservation of life : provided such solitary imprison- 
ment shall hot exceed ten days fur each offence. If 
any debtor shall be convicted of either of said offences, 
before a justice of the peace, upon complaint of the 
jailer, he shall be liable to the same punishment, for a 
time not exceeding five days for any one offence.—- 
Stat. 1817, ch. 149. 

But this act is not to be construed to take from the 
keeper of the jail the authority which is by law now 
vested in him to preserve order in the prison, and strict 
discipline among the prisoners. 

He is liable to the creditor for the escape of any 
prisoner, either from the negligence of the jailer, or 
from the insufficiency of the jail ; in this latter case, 
the county shall remunerate him. — 8tat, ch* 1783, 
eh. 14* 

6. To see to the cleanliness of jails. 

It is his duty to see that the jails are kept clean and 
healthy, and that the walls are whitewashed with lime 
in April or Maj in every year, and as much oftener as 
the court of sessions may order ; and also that strict 
Mtention is paid to the personal cleanliness of the 
prisoners.-^S'ifat. 1817, cA. 149, 
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7. Debtors to he kept separate from criminals. 

It it the dutj of jailers and prison keepers to keep 
prisoners committed for debt, separate and apart from 
felons, conviets and prisoners committed on charge of 
felony or other infamous crimes. Likewise all minors 
committed on charge of offences, and all prisoners in 
custody, upon a first conviction or charge of any crime, 
shall be kept as separate and distinct from known of- 
fenders, as the construction and state of the prison 
will admit.— iSifa^ 1817, eh. 149. 

8. Prisoners not to be allowed spirituous liquors. 

No person confined as a criminal, or upon suspicion 
of a crime, shall be allowed to have or drink any ar- 
dent or spirituous liquor, or any mixed liquor, part of 
which is spirituous, unless the physician of the jail 
shall certify, in writing, that the health of such prison- 
er requires it ; in which case he shall be allowed the 
quantity so prescribed, and no more.— /&<£?, sec. 3. 

The same provisions are extended to prisoners con- 
fined for debt, who are supported by their creditors.— 
Stat. 1823, ch. 148. 

9. Penalties for violating the above provisions. 

If any jailer shall wilfully, negligently, or unneces^ 
sarily suffer prisoners of different descriptions to be 
confined together, or shall voluntarily or negligently 
suffer any of the prisoners afore described, to hare any 
spirituous or mixed liquor, he shall forfeit twenty-five 
dollars to the use of any person suing for the same, by 
action of debt : for a second offence he shall forfeit 
fifty dollars in like manner, and be rendered incapable 
of holding the office of sheriff, deputy sheriff, or jailer, 
for fire years. It is made the duty of the grand jury 
to inquire into and prevent all offences against tl^is 
act. — Ibid^ sec. 4 — Stat. 1823, ch. 148. 

10. Penalty for neglecting to provide rations. 

Whenever the county commissioiiers, or the mayor 
and aldermen of any city, shall order and direct what 
specific rations or articles of food, soap, fuel, or other 
necessaries shall be furnished for the prisoners confin- 

17 
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ed by the keeper thereof, and be shall neglect or re- 
fuse to furnish the same, be shall forfeit penalties pro* 
▼ided for selling or furnishing spirituous liquors to 
prisoners as is provided above in article 9. 

11. Penalty for other persons furnishing liquors to 

prisoners. 

If any person shall have in his possession any spir* 
ituous liquor, within the precincts of any jail, or house 
of correction, with intent to deliver the same without 
the consent of the .keeper of the jail or master of the 
hoiise, to any person confined therein, he shall forfeit 
not less than five or more than ten dollars, with cost* 
of prosecution, to be recovered by complaint to any 
justice of the peace, one half to the prosecutor, and 
the other half to the state. — SncL 

12. Duty of jailers when births or deaths happen in 

their jail. 

Whenever any birth. or death shall happen in any 
jail, work house, or almshouse, it is the duty of the 
keeper of such house forthwith to g^ve notice thereof 
to the town clerk of the town where such house is sit- 
uated, under a penalty of one dollar, to be sued for by 
any inhabitant of the town.— iSlTo^. 1795, ck. 69. 

When any person imprisoned for debt, or any other 
cause,' shall die, it is the duty of the sheriff, or deputy 
jailer, to deliver the body of said deceased person to 
his relations or friends, if they shall request it. If no 
such application is made, the said officers shall bury 
the same in the common burying ground ; the expenses 
thereof to be paid by the town where the prisoner had 
his settlement (if any,) otherwise by the state*— iSlfa^. 
1811, ch. 109. 

13. To obey warrants from the courts respecting con^ 

victs sentenced to the state prison. 

Courts, who sentence prisoners to the state prison, 
are authorized to direct their warrants to the wardea 
of the prison, to cause all sueh convicts, as soon as 
Goftveniently may be after sentence, to be reo»oved to 
the state prison, and all sheriffs, and keepers of jails. 
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Bre required strictly to observe and obey all the direc- 
tions in such warrants. 

It is made the duty of the clerk of the court where 
such conriction happens, to make out such warrants, 
and deliver the same to the sheriff of the county, who 
shall cause the same to be transmitted to the warden 
of the state prison, who shall by himseli^ or hy such 
person as he may appoint, forthwith to cause the same 
to be executed and returned.-— ^i^a^. 1811, ch. 32. 

C. When to discharge prisoners* 

In general, the term of imprisonment is expressed 
in the warrant or precept by which the prisoner is 
committed. When the time is fixed definitively, there 
is mr discretion to foe exercised by the jailer. But hy 
many precepts, he is safely to keep the prisoner, until 
he performs some duty, or is otherwise discharged by 
due order of law. 

h Of prisoners cemmitted on mesne process. 

Tlie wrk ^reets^ the officer to k«ep the debtor so 
that he may be had at the court to which the writ is 
Teturnable ; but the object of this is, that he may 'be 
taken in execution. It is therefore provided that no 
prisoner imprisoned 4)n mesne process shall be held 
above thirty days, next after entering up final judg- 
wuemt upon the writ, unless he shall be taken tn exe- 
cution? Nor shall the prison keeper discharge such 
person unless judgment is given in his lavor within 
thirty days, unless the creditor shall give an order in 
writing, for his discharge, and pay the fees of the jail- 
er.— ^^a*. 1784, eA. 28. 

Shertfi^, jailers, and other officers, are likewise di- 
rected to discharge, and let to bail all persons hy 
tbem^arrested, or in their custody by force of any writ, 
hilt or warrant, or because of any indictment of tres- 
pass, upon reasonable sureties offered, (having suf- 
ficient within the county, where such persons are let 
to bail) to appear at the day and plaee required by 
«ueh writ, &c., excepting such persons as are in their 
custody upon execution, under sentence, for surety 
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of the peace, committed by order of justices, or iindef 
the vagabond acts — Stat. 23, Hen. vi, ch. 10. 

The whole authority for letting to bail is derived 
from the ancient English statute above recited, but 
tinder our practice, the power of letting to bail by ex* 
ecutive officers, is limited to arrests upon mesne pro- 
eess ; in criminal cases, the power is vested in justices 
of the peate, or in the Judicial Courts. 

Jailers are therefore to let to bail all persons com- 
mitted upon mesne process, and they are to observe 
the same rules that are prescribed for officers, in tak- 
ing bail upon the original arrest. — Ante, page 60 — 63. 

The bond must be taken to the sheriff or keeper of 
the jail, in all cases, whether the arrest be made by 
the sheriff his deputy, a constable or coroner. If the 
office of sheriff is vacant, then the bail bond should be 
made to the jailer himself.— -iln^^, page 190. 

2. Of prisoners committed an ezeeuttim* 

A person committed upon final process is to be kept 
in safe and close custody, and it is a rule ^f law, that 
he ought not to be suffered to go at large» or at his 
liberty, neither within the ]Mrison, nor withowt the pris- 
on.— J>a&. iS&er. 485—3 Jf. JR. 101. 

But it is not necessary that a prisoner be confined 
to 8 particular room within the prison, and no liber- 
ties granted to him within the four walls can be con- 
sidered an escape^ unless by construction— *as whejre 
the jailer marries a prisoner, or where the jailer him- 
self is committed, or where one of the prisoners in en- 
trusted with the keys of the prison. — 5 M. J2a31€^«-11 
md, \^l—Steere vs. Fidd, 2 Meis&n, 486. 

So» where a coroner or constable arrests the deputy 
jailer and offers to deliver him into custody, and the 
sheriff is not present to receive hin^, it is an escape, 
not of the coroner or of the constable, but of the sher- 
iff himself, who only has the keeping of the jail» by 
himself or deputy— 5 M. R. 312. 

Prisoners upon execution, are to be held until they 
pay the debt, or be discharged by the creditor, or by 
order of lawy The jailer is authorized to receive the 
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-amount of. tfae execution, and discharge the prisoaer 
at any time. 

He is likewise to discharge him upon the order of. 
the cl'editor. This should always be in writing, and 
ought to be upon the back of the execution, or at least 
be annexed to it, although it has been determined that 
a verbal order for a discharge is sufficient, and it may 
he proved by the sheriff.— 3 Dyer, 275—2 Jf. R. 520. 

But this case was probably of a commitment upon 
an execution. A discharge of one in upon mesne pro- 
cess, must be in writing. — Stat. 1784, eh, 28. 

When a creditor gave an order for the discharge of 
his prisoner, and afterwards verbally countermanded 
it, which the keeper thought he had not power to do', 
and discharged the prisoner. This was held to be a 
voluntary escape, and the keeper was liable for the 
whole debt. — Peahens N. P. cases, 144 in note. 

An attorney of record has authority to discharge the 
judgment and execution, or to give ah order to release 
the debtor from prison. — 1 Pick. 347. 

But he has no authority to release the debtor, by 
receiving a less sum than the face of the execution.-— 
Jbid. 

Nor has he authority to receive notes of hand in 
payment of the execution, for his clients to collect. — 
13 Jf. R. 319« 

Nor has he any control over the execution, or the 
body of the debtor after the creditor has paid him his 
costs, and takes the execution into his own hands.— ^ 
13 M. R. 465. 

Persons committed on executions for the recovery 
of a fine for neglect of military duty, are to be held in 
prison but six days. — /Stat^ 1821, cA. 96. ' . 

3. Of the discharge of debtors surrendered by their bail. 

When any person becomes bail for another, he may 
surrender him in court at any time before final judg- 
ment in the original suit) and the bail shall be thereby 
discharged from his suretyship.— ^#af. 1784, ch. 10. 

So the bail may bring their principal into court, and' 
surrender him before judgment is given upon the scire 
facias* and upon payment of costs of scire ^ias, the 

•17 
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bail shall be discharged, and the principal ihali be 
committed to jail, there to remain thirty dajs in order 
to his being taken on e3Eecution.— /6h^. 

If the creditor shall not take him in execution with- 
in that time, he shall be discharged upon paying tlie 
legal prison fees. — Ibid. 

The debtor in these cases is immediately in the cua^ 
tody of the sheriff, or the presiding executive officer of 
the court, and no order or certified copy of the record 
is necessary to authorize the jailer to hold the prison- 
er.— 2 if. R. 553. 

The prisoner knows for what cause he is committed, 
and the sheriff may have a copy of the record from 
the clerk ex officio^ whenever he is called upon to jus- 
tify the imprisonment. — Ibid. 

Upon a surrender before a justice of the peace, a 
warrant or mittimus is to be made out to the proper 
officers, and this will direct the jailer how long he 
shall hold the debtor.— /Sf/af. 1803, ch. 132— ilnfe 173. 

So by another statute, the bail may, at any time be- 
fore final judgment upon the scire facias commit his 
principal into the custody of the jailer of the county 
where the arrest was made, or of that in which the 
writ is returnable, leaving with the jailer an attested 
copy of the writ, or process, and the return thereon by 
which the original arrest was made ; and the prison 
keeper is to receive the debtor into custody, in the 
same manner as if he had been committed by the of- 
j^er making the original arrest. — ^at* 1817, ch, 146. 

If the surrender is after the issuing of the writ of 
scire facias, the costs of that suit must be paid by the 
bail. — Il4d. 

It is necessary that the bail should notify the cred- 
itor of the time and place of commitment within fifteen 
days next after ward8.-^J6tW. 

Also, that the jailer exacts security for his board.-— 
iSf;aM824, <;A. 124. 

It wilt be noticed, that the statute prescribes no time 
for the discharge of the debtor, when surrendered af- 
ter judgment in the original suit ; but it has been usual 
to hold him thirty days after the commitment, in anal- 
ogy to the time limited for hii( imprisonment if surren- 
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dered in eourt before jadgment upon scire facias, to 
wit, thirty days. — Stat 1784, ch. 10. 

These statutes have been adopted in Maine* and 
this construction ha^ been confirmed by the learned 
justices of their highest court. So, ihat if a debtor, 
being surrendered to the jailer, after a return of non 
48i inventus, and before scire facias, is not taken in ex- 
ecution within fifteen days in Maine, or within thirty 
days if in Massachusetts, he may lawfully go at large. 
Thayer &s. Minchin. — 5 GreenL 325. — Maine Stat, 1821, 
ch. 67. 

4. Of discharging prisoners where no security is pro^ 
vided for their support, and herein of the support of 
prisoners. 

The general rule is, that prisoners of every descrip- 
tion shall be held to furnish their own support, and 
when they are of sufiicient ability, they may be com- 
pelled to refund any expenses for their maintenance. 

When a debtor has the liberty of the jail yard or 
prison limits, he cannot claim relief as a pauper, con- 
sequently the keeper of the jail has no concern with 
the expenses of his maintenance. — Stat. 1819, ch. 95. 

When a debtor in close prison claims relief as a 
pauper, the keeper of the prison, after twenty four 
hours from the time he makes such claim, shall furnish 
him relief and support at the charge of the creditor, so 
long as he remain in close confinement at the suit of~ 
such creditor, at the riite of one dollar and twenty-five 
cents a week. — Stat. 1821, ch. 22. 

If the jailer, at the time of the commitment of any 
person upon mesne process, or execution, shall require 
of the creditor, his attorney, or of the officer making 
thcjcommitmenf, security for the expense of supporting 
such debtor, in case he shall claim relief as a pauper, 
unless satisfactory security is given, or the money ad- 
vanced, he shall be under b(^ obligation to furnish sup- 
port for said debtor as a pauper ; and the keeper may, 
after twenty-four hours from the time such debtor 
claims relief as a pauper, discharge him from imprit^ 
onmenU-^Stat. 1821, ch. 22. 
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When a debtor is thus released, the debt and costs 
are not discharged, but remain a legal claim, together 
with all suras paid by the creditor for his support, 
against the goods and estate of the debtor, but not 
against his body.— ftid, sec* 4. 

The creditor may discharge his debtor from jail at 
any time, and such discharge shall not release the 
judgment, b*it the same, together with all sums paid 
for the debtor's board, shall remain a legal claim 
against his estate, but not against his body, — Stai, 1819, 
ch. 94. 

So if a debtor, surrendered by his bail, shall be con- 
Bned in close prison, he shall be entitled to the bene- 
fit of the acts above recited. But the bail must sup- 
port the principal until be shall notify the creditor or 
his attorney of the time of the surrender, and that the 
prison keeper requires satisfactory security for the ex- 
penses of his support.'-^^aif. 1824, -cA. 124. 

In the construction of these acts it was held before 
the passing of the act of 1824, th^t a debtor surrender- 
ed by his bail after the return of non est inventus, on 
the execution, was not committed either on mesne pro* 
cess, or execution, so that the creditor was not liable 
for his board, he not having been committed by his di- 
rection, and without his knowledge. — 2 Pick. 442. 

For a debtor *' to claim relief as a pauper," it is 
sufficient that he represent himself as poor, and any 
notice to the^overseers of the poor ia not required. — 8 
Pick. 259. 

Nor is it necessary, that the jailer should use any 
precise form in making a demand for security for the 
support of the debtor ; if it is made in terms such as J 
the officer cannot mistake, it is sufficient.-— i&iW. 

So, if the officer states, that neither the creditor or 
his attorney will make any provision or give any se- 
curity, a demand is unnecessary. The officer being 
an agent whose refusal binds the creditor — Xbid. 

If the debtor is notoriously able to support himself, 
this may be shown as evidence of collusion between 
him and the jailer."— /6t(/. 

There are some anomalous eases that often suggest 
doubts, as to the proper construction of these statutes ; 
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but it 18 believed, that by the application of proper 
principles, the difficulties may be removed. 

The statute applies only to the board of poor debt- 
ors, committed on ntesne process, or execution. 

Criminals, committed upoa*warrants in favor of the 
Commonwealth, are supported at the expense of the 
State, and are not within the statute. 

In the case of persons imprisoned under the acts for 
the non-payment of tastes, by collectors of towns and 
parishes, tliey are committed upon warrants of dis^ 
tress, and it has been th'e practice to notify the town, 
where the tax debtor has his lawful settlement in the 
same manner as before the passing of the acts respect- 
ing board. 

On prosecutions for the non-payment of fines, un- 
der the acts regulating the militia, it has been consid- 
ered in analogous cases, that the clerk of the company 
is plaintiff, as he only can institute the suit, can arrest 
it in any of its stages, and has the sole power of dis- 
charging the execution, and that he is a creditor, with- 
in the acts mentioned. — Vi M. R. 271. 

Upon the process for bastardy, for similar reasons, 
it would seem, that the mother who is the prosecutor, 
and who can stop the progress of the suit, in any of 
its stages, is a creditor, Within the meaning of the stat- 
ute.— <Sifa^. 1785, eh. 66. 

The question whether the process under this statute 
is criminal or civile has been often agitated in almost 
all the higher courts in New England ; and where the 
statutes resemble ours, it is believed the decisions will 
lead to the foregoing conclusion.— 2 Dane, 517 — 6 
Pick. 106—2 Conn. 357. 

In Maine, a case has occurred, wherein it was im- 
portant to examine, with some nicety, the principles 
of this &as^ar^ process, and it has been there deter? 
mined, that to most intents, it is a civii suit, the pre- 
vailing party recovers costs, depositions can be used, 
and the party can appear by attorney. Their statute 
is e^ transcript of our owi^. — 2 Qreenl. I'J'O, 
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4. On the suppert and discharge of criminats^ 

Poor prisoners confined as criminals, whether under 
sentence or upon sasplcion of crime are supported by 
the commonwealth, unless thej are of ability to sup- 
port themselves. 

The jailer is to present his accounts, on oath, to the 
county commissioners, at each of the terms of said 
court, stating the time each prisoner was committed^ 
for what offence, how long held, when discharged, to- 
gether with copies of the warrants and discharges, to 
be left with the court ; and in said account shall credit 
the prisoner with all sums received by him of the pris- 
oner, or of others on his account: and the court shall 
examine the accounts, and inquire what sums the pris- 
oner is able to pay, and for such sums as he may be 
unable to pay, the court shall make the jailer a reas- 
onable uUowance from the county treasury ; provided 
the same shall not exceed five shillings a week^ for the 
board of any one prisoner. — Stat, 1794, ch. 48. 

The counties are allowed this sum from the state 
treasury ; in practice, they have made in some instan** 
ces, a further allowance to the jailer of two shillings a 
.week, for the board of a criminal, which is paid by the 
county, and not by the state. The expenses for bed- 
ding and clothing are likewise paid for by the countj« 
in addition to the above. 

The jail keeper shall furnish necessary fuel for alt 
prisoners unable to support themselves, at the expense 
ef the county. The accounts of the jailer for which, 
shall be paid from the county treasury, being present- 
ed to the county commissioners for their allowance, on 
nnth.— Stat. 1833, ch, 148. 

When any criminal shall have been in jail three 
months for costs of prosecution only, the court of com- 
mon pleas may direct the sheriff to dispose of such 
criminal to service to some person for a term not ex- 
ceeding two years, until the amount of such costs are 
paid from his earnings. — Stat, 1799, ch, 7. 

Power is given to the supreme judicial court to re- 
lease from jail any criminal by them committed for 
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fine And costs only, whenever such person has been 
imprisoned three months. — J^at. 1805, cL 69. 

Similar powers are given to the court of common 
pleas, and municipal court of Boston, to release any 
person committed by them, or by a justice of the peace, 
after such person has been imprisoned three months 
for fine and costs only. It is made the duty of said 
courts to order said prisoner to give his note to the 
county treasurer for the amount of said fine and costs, 
to the use of the county. — Ibid, 

By our laws, sheriffs and jailers have no power to let 
to bail persons arrested or committed on charge of 
crimes. iXhe recognizance must be taken by one or 
more justices of the peace, or justices of some of the 
higher courts. 

The constitution provides that excessive bail shall 
not be required. 

When one is arrested on a warrant from a justice of 
the peace, it is the duty of the officer forthwith td car- 
ry the person before a justice of the peace for examin- 
ation, and the justice will either discharge, commit, or 
order him to recognize. — Stat, 1783, cA, 51. 

If he is taken by a warrant or capias from, either of 
the higher courts, ailer indictment found, the officer 
will then take the prisoner before a justice of the peace, 
that he may recognize in like manner. 

If a person stands committed by a warrant from a 
justice of the peace, on charge of crime, he may be let 
to bail by the same, or any other justice in the county. 

By the habeas corpus act, the supreme court in term 
time, or any one of the judges thereof in vacation, may 
proceed to examine the causes for which any person 
brought before them is imprisoned, and may let him to 
bail upon reasonable sureties. And when any person < 
is committed upon mesne process, they may inquire 
whether the bail required is excessive, and may dis- 
charge him upon reasonable bail. But if it shall ap- 
pear that he is restrained without due order of law, or 
sufficient cause, they may discharge him from impris-? 
onment. — Slat, 1784, ch, 72, 

The same powers appear te be given in all bailable 
offences, to any judge of the coraipon pleas, or to two 
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justices of the peace and of the quorum. — Skat. 1815Z, 
ch. 30. 

There is no statute which furnishes a remedj for 
bail in criminal cases, in case an escape is apprehend- 
ed before the term when the recognizance is returna- 
ble. Perhaps he would hafe a right to retain his prin- 
cipal in any safe place until the court. Under what 
circumstances, perhaps it would not be easy to pre- 
scribe. Some power of this sort is necessarily inci- 
dent to the relation of principal and bail, and it re- 
mains for the legislature to restrict it whenever it be- 
comes an evil. 

There is an act which authorizes courts to remit the 
penalty of recognizances, where the principal defend- 
ant has escaped without any fault of the surety. — Stat. 
1810, ch 80. 

This statute is extended to all recognizances, wheth- 
er the suit is brought against principal, sureties, or 
fitnesses. Upon a hearing, upon the return of scire 
facias^ the court may remit the penalty, either in 
whole or in part, according to the circumstances of the 
case, and the situation of the party. — IbicU 

In cases where the complainajpt in a writ of audita 
querela is in jail by virtue only of the execution, the 
proceedings upoQ which the said writ is brought to set 
aside and annul, the court to which such writ is re- 
turnable, or the supreme judicial court, may enlarge 
aqd liberate him from jail, and admit him to bail upon 
his sureties' giving bond with him to the respondent, 
conditioned if final judgment be rendered for the re- 
spondent, that the complainant shall, within thirty 
days thereafler, surrender himself to thie jail keeper to 
be detained in custody qnder the same execution, or 
.satisfy the same, and also the fin^l judgment for the 
respondent. And if the complainant shall surrender 
himself to the jail keeper as aforesaid, he shall be in 
custody under said execution as fully, and to all in- 
tents and purposes, as if said writ had not been brought, 
not the said complainant admitted to baij.— iSfat 1780, 
ch 48, sec. \% 
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S. Of liberating prisoners confined for larcem^. 

When any person sliall be convicted of larceny, the 
owner of the goods prosecuting the thief to conviction, 
shall be allowed against him the amount of the goods 
noft restored, to be charged against him at his p1ac« vf 
confinement, and to be paid from his net earnings. 

If the convict is sentenced to fine and imprisonment 
in the common jail, then he shall be required by the 
sentence, to pay the owner the full value of the goods 
stolen; and if unable, the court may order him to 
^make restitution, by service to the owner, who shall 
thereupon be empowered to dispose of him for a term 
not exceeding three years, as the court may order. 

But if the owner does not so dispose of him, within 
thirty days, or give security to the prison keeper for 
his support, then the jailer shall forthwith liberate said 
convict from his imprisonment after the expiration of 
his sentence, and after the payment of the costs of. 
court, and charges of imprisonment ; and if he be un- 
able to pay the same, then the jailer may make appli- 
cation to two justices of the quorum, who shall deter- 
mine th« sum to be paid, and shall order such convict 
to make satisfaction by service, not exceeding two 
years, for which time, the keeper may dispose of hira 
in service to any citizen of the United States. And if 
he cannot so be disposed of within three months, for 
fine and costs, then the court of common pleas may 
order him to be discharged upon such security as they 
think proper. — Stat, 1805, ck. 143. 
' Persons charged with larceny, when they are let to 
bail, must likewise recognize in an additional sum, be- 
ing twice the value of the goodisi stolen, for the benefit 
of the owner of the property. — IHd. 

[Upon the subject of discharging prisoners from jail, 
see further under the title of " The liability of jailers 
for escapes.** Post.} 

The jailer may discharge any debtor, if funds are ' 
not provided for his support within twenty-four hours. 
If he represents himself as poor, it is immaterial to the 
officer whether his representation w true or not.— 7 
Pick. 217. 
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O. Of the duty of jailerB in admittixi^ debt- 
ors to the liberty of the jail yard. 

1p Of jail limits. 

Although by the rigor of the common law^ a prison- 
er must be confined strictly, within the four walls of 
the jail, yet this strictness has been relaxed, in some 
instances, in the case of debtors. But little can b« 
gathered of the history of this privilege from the £ng« 
lish books. It would seem that it originated from the 
indulgence of the jailer to his prisoner, and it became 
necessary to regulate it by law. The earliest statutes 
upon the subject, both in England and in this country, 
are predicated upon the above principles, and are en<- 
acted for the purpose of confining the power to the die* 
cr etion of the courts, and of the creditors.x-^iSfa^* 
1, Rich, ii, ch. 12 — Mass. Col laws, l%&i. 

A provincial statute of Massachusetts Bay appears 
to be the earliest act here, that gave to debtors the. 
right to claim this privilege by furnbbing sure^- 
ties. The preamble and provisions of that act do not 
contemplate any limits beyond the house, buildings 
and yard actually inclosed for the jail. The bond wae 
made to the sheriff, and upon his assignment of it to 
the creditor, he was exonerated from any liability for 
an escape.^— il»c. Char. Sft. 565, — 4 Jf* K. 361. 

Soon after the establishment of our present form of 
government, the courts of sessions were directed to fix 
and determine the boundaries of the jail yards appisr* 
taining to the several j^ils in the commonwealth.-^ 
iStoM784,M,4U 

There was no limit to this discretion, and in some 
instances they were extended to the exterior bounda** 
ries of the shire towns, and even of whole connties.— 4 
M. JS. 361. 3 Greenkaf, 50. 

But it is now provided that the boundaries of the ex* 
t^or limits of the jaii yards shall be assigned as fol* 
lowsirr-In the county of SuiSblk, the yard shall be 
c«*extensive with the limits of ward number five, in 
thja city of Boston, a# defined at the time of the pcuip 
eage of the. act ; and in every other county, the bwn* 
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darids tfaall be establislied mo as nol to extend more 
than fifty rods from the jail.-— iSita/.. 1822, ch, 86. 

It waft formerly held that the prison limits could not 
include houses or lands not belonf^ing to the publie;; 
bat it is now pro? ided, that any debtor who shall give 
bonds for the liberty of the yard, may have a chambatr 
and lodgings in any buildings^ belonging to the prisons, 
by paying at the lawful r^te, and may go into church- 
es and other public buildings, and lodge in, and occn- 
py any upartfneiils by night and day, and enter any es- 
tate or building within the exterior bounds of the jail 
•yards er debtors' limits, by a ueual express or implied 
consent of the owners ; and all such apartments shall 
be coneidered a part of the prison limits. — Stai. 1811, 
€h. 85*-167. 

The county commissioners are bound to provide at 
the expense of the county, sufficient and convenient 
apartments for debtors, separate from criminals, and 
at every quarter session, they shall inquire into the 
•elate of the prisons^ in regard to their security, the 
condition and aocommodation of the prisoners, ami 
shall tak^ each measures ae shall best secure lliem 
from escape, eiekness and iafectiwa<-^8tat. 1784, eft. 
42*^S$aL 1817, eh. 14^. 

They shall also allow a ehamber and lodgings for 
such debtors <ar give bonds for the liberty of the yard, 
upon reasonable payment to be made for chamber 
room, to beset and established once in each year, and 
not to exceed two shiNings a week.-«*iSifa/. 1784^^iiM. 

If any dispute shall arise about the price of articles 
furnished a prisoner, the commissioners aref authorized 
to hear and determine the same.*- *16t<i« 

When a debtor is im-prisooed on exeeution for debt, 
and shall not within ninety days from the time of his 
commitment be discharged from his imprisonment, by 
taking the oath for the relief of poor debtors, such 
person shall forthwith be put into close confinement hf 
the person having the care of the jail, and shall so 
continue until discharged therefrom, by payment of all 
the executions on which he is committed in>:lose con- 
finement, or otherwise by due order of law.-*/Sifaf. 
182S, eh. 86. 
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Is fixing the jail limits, the justices or commissioD' 
ers perforin a ministerial act onlj, and any peculiar 
benefit resulting to one of them does not disqualify 
hm to act. — 3 Chreenh 52. 

As, where one of the justices when upon the limits, 
sanctioned an order to extend them over the whole 
county. — Piid, ' 

The extension of the limits over private property, 
and thereby enlarging the rights of debtors already im- 
prisoned, was not an unconstitutional act.— € M» R* 
468. 

So, when the debtors' limits were restricted, by 8tai» 
1822, eh. 86, the act applied to all persons then im- 
prisoned, and where a prisoner passed beyond the new 
boundaries, it was held a breach of his boiid.-*2 Pick* 
158. 

% Of taking bonds for the liberty of the yard* 

a. How the bond it ta be taken. 

The jailer is to take the bond of the debtor, with 
sufficient surety or sureties, within the county, to the 
creditor or creditors, in double the sum for which the 
debtor is imprisoned, conditioned that he will not de- 
part without the exterior boundaries of the debtors* 
liberties, until he shall be lawfully discharged : and 
•n a further condition, that at the expiration of 90 
days from his commitment, be shall surrender himself 
at the jail house, for the purpose of being committed 
to close confinement; unless sooner discharged by 
payment of the execution, or by order of law.->-iS^a<« 
1784, eh. 42.~1811, ch. 85^167.-1822, ch. 86. 

To prevent oppression under pretence of the insuf- 
ficiency of the suretiee* the bond is to be approvisd by 
two disintejfiested justices of the pe&ce, quorum unuss 
and the same being approved by them, shall be deemed 
sufficient ; and if the creditor shall refuse to take the 
bond, the same shall be left with the sheriff until de- 
manded by him. — Siat. 1784, ch. 42. 

If the bond is approved by the creditor, the assent 
of two justices is not required. — J^at. 1811, ch. 167. 

The provision respecting the approval of the bonds* 
is nsade to prevent oppression on the part of the ered- 
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itor ; but if the jailer receives the bond without such 
approval, although be m&y be liable, in case of its in- 
aufficieucy, jet it is enough to entitle the debtor to the 
privilege of the prison limits, and to indemnify the 
sheriff for allowing them ; nor can the obligors avoid 
tJie bond for the want of this formalitj. — 3 M. R» 86. 
c Of the amount of liability of the surety upon euch bond. 

When the ^debtor is imprisoned on mesne process, 
the bond must have its penaltgr in double the amount 
that the officer ia ordered to attach? and formerly judgr 
ment was rendered for :this sum without any chaace«> 
ry.— 17 M. R. 176. 

The statute was peremptory up&B this subject; and 
if the bond was taken, {Nrecisely in double the sum for 
which the debtor was imprisoned, the court had no dis- 
cretionary powers as to the amount of the jtidgment, 
which was always for the penalty.— 3 M. R. 86. 

But if the bond was not made exactly in conformi- 
ty to the statute, it was nevertheless considered as a 
good bond at common law, and tka court awarded 
judgment for such sum as appeared equitably do« to 
the platntiff.--7 Jf. JR. 98, 209-*-8. Ihid, 37B, 4^. 

It will be noticed that the statute prescribes that the 
bond shall be taken in double the amount for which 
the debtor was confinedr and upon a breach by finding 
of a jury, default or otherwise, the court were to ren- 
der judgment for the whole amottnt of the penalty, 
without chancery. The hardship of >this statute led to 
the act which provides, that if the bi^eaeh is &om acci- 
dent, or misapprehension on the part of tlie debtor^ 
then judgment should be readied lor the amoiuit of 
the exeeutien and cf>8ts only.-*^/Slf«if. IdlO, ch, IW. 

But a recital of all the atten^pts of the leffislatwre 
and of the judicial courts, to relieve against &» abso- 
lute provisions of this sf ^U|oi» statute, is now render^ 
ed unnecessary, by an act which provides, thart in suits 
upon bonds lor the liberty of jail yards, courts shall 
render judgment for so much money, and no mor«, as 
may be due acc(Nrc|ing to equity and good consdence, 
provided, that judgment shall never be rendered for 
less than the amount of the execution, with interest 
and all charges.— jR^^ 1823, eft. $7. 

•18 
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d. What coMtitotes « breach of the bond. 

If a prisoner be misinformed bj the sheriff, or the 
jailer, as to the true limits of the yard, and in conse- 
quence of such wrong information, pass without the 
limits of the prison, or if he be placed, bj the jailer, in 
a boilding which does not belong to the prison limits, 
it is such an escape as will creato a forfeiture of th» 
bond.— 7 M. R. 98.-8 md, 423.— 10 Ibid, 373. 

So, when a prisoner was liberated from prison,^ wttb- 
out taking the oath,, in the exact form prescribed bj 
law, it was. held to be such an escape as to render tho 
sureties liable upon the bond. — 12 M, R^ 319. 

The certificate of the justices who undertook* to ad* 
minister the oath, was held, however, to exonerate the 
sheriff and jailer from any liability: for the escape. — 
Ibid. 

Any departure from the exterior limits of the jaiU 
e?en if it is for a moment, or by accident, is a breach 
•f the bond. 

So is a neglect upos the part of the debtor to sur- 
render himself to the jail house, at the end of ninety 
days, that he mfky be placed in close confinement.^- 
Stat. 1822, eh. 86» 

But to constitute an escape within the intent of the 
bond, there must be some agency of the prisoner em- 

gloyed, and a conv&ying him beyond the limits withotit 
is consent, is no escape, if he returns as soon as he 
has ability.— 4 M. JR. 361. 

As, when a prisoner was visited by sudden sickness, 
so extreme, that be was carried to a house beyond the 
limits, without his agency ; this would be no escape, 
if he returned as soon as he had reason and stren^h^ 
and if he should die before, it would be no brtaeh of 
the bond. — Ibid^ 

But, if a prisoner upon the limits be forcibly, rescued 
and carried beyond the limits o#4he yard, by individu- 
als, or subjects^ or by any other force than that of 
public enemies, or the providence of God, it is an es- 
cape, and the sureties upon the bond would be liable.*-^ 
10 M. jR. 206. 
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As, where an armed force claimed the prisoner &» 
an enlisted soldier into the armv of the United States, 
and took and carried him away by forces— J6tW.. 

If such, rescue is hmmJo, while the. prisoner is in close 
eustody ; the sheriff is liable, for harving the means tO' 
raise the power of the county, no degree of force su* 
perior to that i» to be presumed, under a government 
of laws. — Ibid, 

When upon the limits, the sheriff has no longer any^ 
control or custody over the prisoner, the bond being: 
a substitute for the imprisonment.— -ii&iW. 

A prisoner commits no escape in appearing at the 
place appointed by the justices for administering the 
poor debtora' oath, it being left to the discretion of the 
magistrates to appoint the time and place, and for ob«- 
vious reasons, it need not be at the jail, but within the 
limiis.— 14 M. R. 389- 

So, the surety may surrender the principal into close 
custody, or the debtor may do it himself, and this shall 
be a discharge of the bond, saving to the creditor^the 
right of commencing an action upon it within one year^ 
for any breach of it, before the surrender. — Stat. 1811,. 
cA. 85—167. 

But it is now provided, that if the bond is approved 
by two justices of the peace, quorum unus, that the 
sheriff or jailer shall not be liable. — Stat, 1819, ch. 94. 

e. Of tlie liabiiiiy of the jailer id takiog bonds,, and- of bis cus- 
tody of prisoners^ upon the limits. 

It was formerly held that if the bond was taken in a 
less- sum than double the amount of the execution, that 
it was not such a. bond as the statute required, and that 
the sheriff and jailer were liable for an escape, in per- 
mitting the. debtor to have the liberty of the yard.^ — 15 
if. R. 276. 

As the laws now stand, both here and ia Maine, the 
sheriff has no custody whatever, over a debtor wh^a« 
upon the limits. If the bond is regularly taken, and 
approved, the creditor has that for his indemnity in- 
stead of the custody of the jailer. — Ibid, Stat, 1811, ck,. 
85—167 Maine Stat. 1822, ch. 209. 

When some soldiery camo upon the limits, and car- 
ried Qway a prisoner, the sheriff was not liable, for 
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nefrlecting to raise the posse comiintus^ as he would 
have been, had he been his prisoner. — 10 M, R. 206. 

So, when a jailer roluntaril/ discharged and releas- 
ed a prisoner upon the limits, and suffered him to es- 
cape, and go at large, the court held the act to be nu- 
gatory, as he had no authority over the prisoner) and 
could not exercise any control over his actions. — 3 
Greenl 448. 

The bond, although not taken in exactly double the 
amount for which the debtor is imprisoned, is a good 
bond at common law.— 7 if. R. 200—9 Ibid, 221. 

If the creditor, accepts it, it is sufficient to exonerate 
the jailer without the approval, by two justices. — /Stai^ 
1811, ch. 167— Jfatite Stat. 1822, ch. 208. 

And his bringing a siiit upon it, is sufficient evidence 
of his acceptance. — 3 Jf. JR. 86 — 5 GreenL 355. 

The delivery of the bond to the jailer is a good de- 
livery to the obligee. — Ibid. 

E. The duty of jailers and other officers in 
admitting prisoners to the poor debtors' 
oath. 

1. (Creditors to be notified. 

When any person, standing committed by force of 
any execution, shall complain that he or she hath not 
estate sufficient to support him or her in prison, the 
jailer or keeper of such prison, shall, on such com- 
plaint, apply to one of the justices of the peace within 
and for the county in which such prison is, who shall 
thereupon make out a notification in writing, under 
his hand and seal, thereby signifying to the creditor or 
creditors such prisoner's desire of taking the privi- 
lege and benefit allowed in and by this act, and of the 
time and place for the intended caption of the oath or 
affirmation. — Stat. 1787, ch. 29. 

2. Notification how served* 

This notification is to be served on the creditor or 
creditors of the said prisoner, if he, she, or they Jive 
within the commonwealth, his or her executor or ad- 
tninistrator ; and if such creditor or creditors live out 
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of the state, upon his or her agent or attorney, who 
brought forward the suit, on which the judgment was 
rendered, either by reading the same to him or her, or 
by leaving an attested eopj thereof at the usual place 
of abode of such creditor or creditors,^ agent or attor- 
ney, at least thirty days before the time appointed for 
the taking said oath or affirmation, that he, she, or 
they may be present, if they see eaitse, and if said 
creditor live out of the state, ai>d have no agent or 
attorney living in the same, an attested copy of such 
notification shall be left with the elerk of the court, or 
the justice, by whom the execution was signed ; and 
the notifications of imprisoned debtors on their credit- 
ors, may in all cases be served and returned by a sher-^ 
iff, his deputy, or a constable. — Ifnd^ 1811, ch, 85.—* 
1819, ch. 190.— Ante, 171. 

3. JF^orm of the ocUR.^ 

I do solemnly swear before AF- 

mighty God, (or affirm, as the case may be) that I 
have not any estate, real or personal, in possession, 
reversion or remainder, sufficient to support myself 
in prison, or to pay prison-charges, except the goods 
and cfaatteb by law exempted from attachment and 
execution ; and that I have not, since the commence- 
ment of this suit against me, or at any other time* 
directly or indirectly, sold, leased, or otherwise coh- 
Teyed or disposed of to,, or intrusted any person or 
persons whomsoever, with all or any part of the es- 
tate, real or personal, whereof I have been the law- 
ful owner or possessor, with any intent or design to 
secure the same,, or to receive, or to expect any pro^ 
it or advantage therefor ; or have caused, or suffer- 
ed to be done, any thing else whatsoever, whereby 
any of my creditors may be defrauded. So help me 
ODD; (or this I do under the pains and penalties 
of perjury, as the case may be.) 

4. Jailer to liberate on certificate of the oath. 

The oath or affirmation bein^ administered by two 
juttices of the quorum^ and taken by such prisoner,, 
and a certificate thereof made under the. hands and ' 
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teats of the justices, administering the same, to such 
jailer, he shall thereupon set such prisoner at liberty, 
if he or she is committed for no other cause, and tbe 
body of such prisoner shall not be held in prison any 
longer, upon such execution.-— iSRfa^ 1787, ch, 529. 

5. Persons committed for taxes may swear out of Jail 

When any person, standing committed to prison by 
▼irtua of asy warrant for the eolleelion of any tax« rate 
or assessment^ complains that he cannot support him* 
self in prison, the keeper shall'apply to a justice, whose 
notification shall be served by leaving an attested copy 
at the office of the assessors of the town, parish, or 
plantation where such tax was made, or at the usual 
place of abode of one of them, and also at the usual 
abode of the constable or collector who executed suoh 
warrant, at least thirty days before the time of taking 
the oath, which oath being administered and certified 
to the jailer, he shall thereupon set such prisoned at 
liberty, if detained for no other cause* The justices, 
or either of them, if only one be present, nmy adjourn 
to a future day^ if he or they judge it Becessaryir— £SMr 
1790, ch. 42. 

6. Form of the oath in case of tax debiors* 

I do solemnly swear before Almiglf- 

ty God (or I do affirm, as the case may be) that I had 
not, at the time of my imprisonment, by 
(naming the said collector or constable) nor have I, at 
this time, any lands, goods, money or demands, where- 
by to satisfy the sum at which I am assessed in the list 
or warrant of taxes committed to him to collect, and 
for which I am now holden in prison, or for the pay- 
ment of any part of -that sum, my necessary apparel 
and some other articles not liable to be distrained for 
taxes, and what has been expended for my necessary 
support while in prison, only excepted ; nor have I, at 
any time before or since my said imprisonment, dis- 
posed or intrusted, to any person or persons, any es- 
tate, either real or personal, whereby to avoid such 
payment. So help me GOD; (or this I do under the 
pains and penalties of perjury, in case of affirming as 
aforesaid.) 



7. Pers&ns disquoMfied as witness may take the oath. 

WheneTer any peraon shall have been convicted of 
any offence against government, and shall have suffer- 
ed the penalties of the law therefor, and cannot there- 
fore be admitted as a witness in any civil or criminal 
action, and shall be committed for debt, and being 
poor and unable to pay prison charges, he may be ad- 
mitted to the poor debtors' oath. — Stat. 1804, chi iSl* 

8. Of the proceedings of the justices in discharging 

debtors upon taking the oath. 

The statute provides that any two justices of the 
peace, each of whom shall be of the quorum, and dis- 
interested, and not related to either the creditor or 
debtor, are empowered at the limp and place appoint- 
ed, to examine the return of the notification, and if it 
shall appear to be duly made, to administer the oath 
to the debtor ; if after fully examining the parties, they 
the justices shall think proper so to do.— ^af. 1787, 
ch. 29. 

They shall have power to adjourn their proceedings 
to any convenient time on the same* or the following^ 
day, until the examination shall be completed ; but not 
more than twice on the same examination* and not 
more than twenty-fonr hours at one iitne.-^/Stat. 1817, 
ch. 186. 

'When only one justice is present he shall have the 
same powers of adjournment as the two justices haTe 
by the foregoing statute. — Stat. 1826, ch. 9. 

The proceedings may be adjourned from the place 
appointed, to any other within the limits of the jail 
yard, whenever necessity or conyenience may require 
it.— i5tU 

The execution-creditor or his itttorney attendi- 
ing such examination, ni.ay propose to the debtor 
such interrogatories in iirriting, pertinent to the inquiry, 
as he may see fit ; which interrogatories shall be an- 
swered in writing by the debtor : and if required by 
the creditor or his attorney, shall be by him signed 
arid sworp to before sc^id justices proceed to adminisr 
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ter the oath to discharge said prisoner.— -iSSta^. 1817, 
ch. 186. 

The creditor or attorney have a right to receive the 
said interrogatories and aoswers, certified bj the said 
justices, for which he shall pay them the same fees as 
for taking a deposition of the same length. — Ibid. 

Each justice shall receive of the debtor one dollar 
for eacl|.day they shall be necessarily employed in said 
examination, besides fifty cents to the justice who 
shall issue the. notification to the execution-creditort 
and the same travelling fees as for taking depositions. — 
Ibid. 

If it shall not clearly appear upon the interrogato- 
ries and answers, and the other evidence produced by 
the debtor and creditor, that such debtor is entitled to 
bis discharge, the said Justices shall not administer the 
oath to him, notwithstanding be mav offer to take it. — 
Ibid. 

If the prisoner does not take the oath at the time of 
the intended caption, or if he be not admitted thereto 
by the justices, he shall be remanded to prison, and 
shall not be entitled to the bene^t of the act, unless a 
new notification be made out and served in the same 
manner as is prescribed in thje first instance. — Stcti. 
J787, ch. 29. 

The notification cannot be avoided by shewing that 
it was signed in blank by the justice, and while he was 
rjyut of the state tjxat it w^s filled and served. — 3 Pick. 
404. 

The certificate of the jtwo justices who administer 
the oath, that the return of such notification is con-* 
formable to la.w* cannot be contradicted by extrinsic 
e vide nee. — Ibid. 

Where the justice^ administered the oath, in a form 
different frpm that prescribed by law, it was held to be 
such an escape as to render liable his sureties for the 
liberty of the yard.— 12 Jf. R. 319. 

It is within the discretion of the justice who issues 
the notification, to appoint the time and place for the 
intended caption of the oath ; this peeds pot to be at 
thejail.— 14 Jf. jR. 389, 
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9. Of the iaws of Maine upon imprisonment for debt. 

The laws of Maine have been often changed upon 
this subject, but by a repeal of the act of 1824, eh, 281, 
thej are now substantially like those of Massachu- 
setts.— ^S^af. 1828, eh. 410. 

The prison limits, or jail yards, are coextensive with 
the boundaries of the respective counties, and the sher- 
iff or jailer has no custody whatever over a debtor, 
who is upon the limits. — Ibid. 

The bond is taken in double the amount for which 
the debtor is imprisoned, and if an escape upon it is 
voluntary^ the sureties are liable for the whole penal- 
ty.— ^^a^ 1822—209. 

The creditor is to have but fifteen days notice of the 
time for taking the oath. — Ibid. 

Whenever a debtor in execution has goods, effects, 
or credits, not attachable, to the amount of thirty dol- 
lars, or more, and shall spend or use the same, or so 
much thereof for his subsistence, as shall amount to the 
sum for which he is committed, without giving notice 
thereof to the creditor or his attorney, so that he may 
accept the same in satisfaction of the execution, such 
neglect shall be deemed a fraudulent transaction upon 
the part of the debtor ; and any person aiding or as- 
sisting a debtor in such fraud, shall be liable to the 
creditor in double the amount of the property thus se- 
creted, spent, or embezzled. — Ibid^ sec. 19. 

Debtors, upon the limits, must surrender themselves 
to the jailer in nine months, to go into close confine- 
ment ; and a neglect for the space of three days, is a 
breach of the bond. — Ibid^ sec. 22. 

A debtor owning real estate, and offering it, in writ- 
ing, to the creditor so that he may levy upon it, may 
be admitted to the oath by adding after the word ''ez- 
ecution*'* — " and the real estate described in my offer 
in satisfaction of the execution whereon I was com- 
mitted." — Ibid. 

But this offer must be made in presence of the jus- 
tices of the quorum, who appear to administer the oath, 
and they must enter on record, that real estate was of- 
fered : and the creditor may put interrogatories to the 
debtor concerning said offer, and of his title to the 
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lands, which the debtor must answer apon oath, in the 
same manner as is provided for answering other inter- 
rogatories put to him, as is provided bj the laws of 
Massachusetts. — Stat. 1828, ch. 410* 

The creditor has a lien upon the real estate so offer- 
ed, for the space of thirty days, and on filing the offer 
with the clerk or justice who issued the execution, he 
may have an alias to levy upon the same. — Stat. 1822, 
209. 

Creditors are bound to furnish support for such of 
their debtors in jail, as shall claim relief as paupers^ 
and if security is not given in eight days after a request 
made by the jailer for that purpose, it is made lawful 
for, and it is the duty of the jailer to release such debt- 
or from his imprisonment. — Stat. 1822, ch. 209,5£c.28* 

Such discharge does not affect the right of the cred- 
itor to levy his execution upon the debtor's property ; 
nor does a voluntary discharge of his debtor from pris- 
on, made at any time in writing. — Ibid. 

The same execution, with such discharge indorsed 
upon it, may be levied before the return day. — Stat. 
1828, ch. 410. 

If the oath is not administered, the justices may ad- 
journ their proceedings ; but not mor^ than three times, 
nor more than 24 hours at any one time, excepting 
Sunday intervenes, when they may adjourn to Mon- 
day. — Ibid. 

The body cannot be arrested for any debt under five 
dollars.— iSifa^. 1822, ch. 209. 

The same articles in general are exempt from at- 
tachment as in Massachusetts. 

All produce of farms, standing and growing, and un- 
til the same is harvested, is exempt from attachment^ 
execution and distress^^-Also, corn and grain, neces** 
sary and sufficient for the sustenance of the debtor's 
family, not exceeding thirty bushels :-^also, the inter- 
est of the debtor in the pew, in the meeting house 
where he and his family statedly worship. — Stat. 1826, 
ch. 341. 

Also, all potatoes raised or purchased by any debtor 
for the consumption of himself and family, — Stat. 1828, 
ch. 394. 
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10. Of the laws of New Hampshire upon imprisonment 

for debt. 

The prison limits are co-extensive with the limits of 
the several shire towns.— ^^af. N. H. 1829, ch, 109. 

Any person imprisoned for debt who shall not have 
property to the amount of $20, except the goods ex- 
empted from attachment, may apply to any two jus- 
tices of either of the judicial courts, or to any two com- 
missioners of jail delivery of the county, to be admit- 
ted to the poor debtors* oath. Either of the said of- 
ficers may make an order on the application appoint- 
ing the time and place for considering said application, 
and the debtor shall cause the creditor to be served 
with a copy thereof, at least 15 days before the time 
appointed for the hearing. 

If it happens that one of the justices is necessarily 
detailed, the other may ac^ourn the hearing not ex- 
ceeding ten davs.— iS^a^ N. H. 1829, ch. 129.— J^tJ, 
eh. 11. 

If at the hearing the creditor can make it appear to 
the satisfaction of the justices, or commissioners, that 
the prisoner has prasticed fraud, deceit or falsehood, in 
the management of his estate, in order to take advan- 
tage of the act ; then he shall not be admitted to the 
oath. — Ilnd. 

Before the debtor can apply for the benefit of the 
act, it is essential that he deliver over all bis property 
not exempted from attachment, in payment of the ex- 
ecution, at the appraisement of the justices. — Ibid. 

If the debtor does not prevail upon his application 
for the oath, the creditor shall recover such costs as 
are usually taxed in the judicial courts ; and no subse- 
quent application for the oath can be sustained until 
the costs so taxed, have been fully paid.— ii&tW. 

Any person imprisoned upon mesne process or exe- 
cution, may have the liberty of the jail yard, upon pay- 
ment of chamber room, not exceeding 17 cents a week, 
upon giving bonds to the creditor with two sureties, 
freeholders, to be bound in double the sum for which 
the debtor is imprisoned, conditioned that the debtor 
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shall continue a true prisoner in the custody of tk« 
jailer, within the limits of the prison as by law estab- 
lished, without committing any escape. — Ibid. 

The bond must be approved either by the creditor, 
his attorney, or by two justices, and must be given to 
the creditor upon his giving a receipt therefor, and the 
jailer is not liable for an escape, after the bond is ex- 
ecuted. — Ibid. 

Upon a breach of the bond, the creditor may recoT- 
er the amount of the execution with ten per cent, in- 
terest from the time of commitment. — Ibid* 

The articles exempted from attachment in New 
Hampshire, are, wearing apparel, necessary for im- 
mediate use, two comfortable beds and bedding, house- 
hold furniture to the value of twenty dollars, bibles and 
school books, one cow, one ton of hay, one hog, and 
one pig, not over six months old, tools of his occupa- 
tion to the value of twenty dollars, six sheep with their 
fleeces, while in possession of the owner of the sheep.-— 
Ibid. 

The laws in this state, in general concerning the build- 
ing, maintaining and regulating jails, as well as those 
concerning the liabilities for escapes, are the same as 
in Massachusetts. — Stat. N. H. 1829, ch. 109. 

Any person resisting: an Q0icer, or rescuing any pris- 
oner in the custody of any sheriff or other officer, is 
liable to be punished by imprisonment or fine not ex- 
ceeding %%m.—8tat. N. H. 1829, ch. 101. 

The jurisdiction of justices of the peace, is limited 
to $13,33 ; and the body of a debtor cannot be arrest- 
ed either on mesne process, or execution, for a less 
%vim.—Stat. N. H. 1828, ch. m.—Ibid, ch. 94. 

The laws for serving writs, attaching property on 
mesne process, and holding to bail, are generally like 
ours. But when a summons is left, it shall be indorsed 
by the officer serving the writ, setting forth the bond 
or note declared on, with the endorsements thereon, 
the amount of any account annexed to the writ, and in 
general, shall give a brief statement of the cause of 
action, as set forth in the declaration of the writ.— 
Stat. N. H. ch. 94. 
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Real estate is attached by leaTin^ a copy of the writ, 
and return with^ the town clerk. — Rid. 

11. Of the laws of other States, 

In Connecticut, the county courts establish the pris- 
on limits, or debtors* liberties. They are granted up- 
on bond to the sheriff, conditioned that the debtor 
will remain a faithful prisoner, within the limits of the 
prison, until lawfully discharged. — Conn. Stat. 251. 

The limits are considered as an extension of the 
prison walls, and the debtor is considered to be in cus- 
tody— 1 Swift's Dig. 543. 

The sheriff may admit the debtor to these limits 
without a bond, as he takes the responsibility.— -/dtcf.. 

Any departure from the limits for ever so short a 
time, is an escape, for which the sheriff is liable ; but 
not if the debtor be carried away by force. — Rid, 544. 

But if the sheriff re-takes the prisoner upon fresh 
pursuit, before an action is brought against him, he is 
not liable. 

If this departure is with the knowledge of the sher- 
iff, he may be liable for a voluntary escape. 

So, when on notice to the sheriff, that this is the 
practice of the debtor, and he refuses to put him into 
close confinement, it may be considered a voluntary 
escape notwithstanding a retaking on fresh suit. — 2 
Oonn. Rep. 473. 

In Vermont and Rhode Island, the laws are sub- 
stantially the same as in Connecticut. — ^2 Jlfa5{m,530.— • 
8 Pick. 13a 

J^. Liability of jailers for escape of prisoners. 

1. J^at is an escape from jmL 

Escape signifies a violent or private evasion from 
lawful restraint. — 1 Black. 152. 

Escapes are either voluntary or negligent ; the form- 
er, when, by the express consent of the keeper, and 
the latter, when without his knowledge, but by some 
fault imputable to bis neglect. — 3 Bl Com. 414.— 
Wms. Hob. 60. 

♦19 
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Prisoners must be kept io close and strfe custody, and 
any liberty given to a prisoner not authorized by stat- 
ute, is an escape. Voluntary escapes, therefore, may 
be divided into direct escapes, as when the jailer per- 
mits his prisoner to go at large ; and constructive^ as 
when he consents to such acts as releases the prisoner 
from restraint, and suffers him to go at large if he 
chooses. 

It is therefore a voluntary escape on the part of the 
jailer, if he makes a prisoner a turnkey, or intrusts 
him with the keys in such manner that he may libe- 
rate himself. — Com* Dig. Escape C. — 2 Mason^ 486. 

So, if a woman, keeper of the jail marries her pris- 
oner, it is an escape, for a man cannot be in custody of 
his wife. — Ibid. 

If the sheriff be arrested and committed to the coun- 
ty jail, it is an escape upon the part of the officer who 
makes the commitment. — 6 Johns. 22. 

So, if the jailer himself be arrested by a coroner, 
when the sheriff is not present at the jail to receiYe 
him, it is an escape upon the part of the sheriff. — 5 
M. R. SIO.— II Ibid, 181. 

Although the commitment of the jailer is an escape, 
so far as it regards himself, yet it is not an escape of 
the other prisoners in the jail. — 2 Mason^ 530. 

Nor would the intrusting of the keys to one of tlie 
prisoners, or making him a turnkey, operate to dis- 
charge any of the prisoners but himself. — Ibid. 

2. Punishment of jailer for suffering a voluntary escape. 

Every jailer or prison keeper that shall voluntarily 
suffer any prisoner committed unto him to escape, shall 
suffer and undergo the like pains, punishments and 
penalties, as the prisoner, so escaping, should by law 
for the crime or crimes wherewith he stood charged, 
if he had been convicted thereof. — Stat, 1784, ch. 41. 

3. Penalty for suffering a negligent eseetpe. 

If any jailer or prison keeper shall, through negli- 
gence, suffer any prisoner accused of any crime, to es- 
cape, he shall pay such fine as the justices of the court 
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before whom he is convicted, shall in their discretion 
inflict, according to the nature of the offence, for which 
the escaped prisoner stood convicted. — Ibid. 

4. Sheriff liable for escape through insufficiency/ ofjaih 

Where the e^ape of any prisoner shall happen 
through the insufficiency of the jail, or the negligence 
of the sheriff or jailer, the sheriff of the county in 
which the escape happens, shall stand chargeable to 
the plaintiff, creditor, or other persona at whose suit, 
or for whose debt he was committed, or to whose use 
any forfeiture was adjudged against such prisoner.-— 
Ibid. 

5. Proviso i if taken on fresh pursuit. 

But if any person who stands committed for debt 
shall escape from prison, and the sheriff, jailer or pris- 
on keeper shall, within three months next after such 
escape, recover the prisoner so escaped, and return 
him back to prison again, the sheriff shall be liable to 
nothing further than the cost of any action that may 
have been commenced against him for such an escape. 

6. May sue for indemnity of the county. 

In case the escape shall happen through the insuffi- 
ciency of the jail, the commissioners of the county shall 
have power and authority to assess the sum or sums 
upon the polls and estates of the county, and to order 
the county treasurer to pay the same over to the sheriff 
of the county ; and if the commissioners shall not make 
such assessment, and if the treasurer shall not pay 
such sum or sums within six months next after the de- 
mand shall be laid before the commissioners, then the 
sheriff of the county may bring his action against the 
inhabitants of such county, to be heard and tried either 
in that or one of the next adjoining counties at his 
election. — Ibid, 

7. Penalty for assisting prisoners t9 escape. 

If any person shall directly or indirectly, without the 
knowledge or privity of the keeper, convey any instru- 
ment, tool, or other thing whatsoever, to any prisoner, 
or into any prison, whereby any prisoner might break 
the prison, or work himself unlawfully out of the same, 
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every person so offending shall forfeit and pay such 
fine as by the discretion of the court shall be imposed* 
not exceeding one hundred pounds, according to the 
nature of the cause of the prisoner's commitment ; or 
suffer such other punishment, as the court shall in- 
flict. — Ibid. 

8. Punishment in case of actual escape. 

If it shall so happen thdt any prisoner shall make his 
escape by means of any instrument, tool, or other things 
80 'conveyed, he shall be liable to pay all such sums of 
money as the prisoner stood committed for ; and shall 
have inflicted upon him all such punishment as the es^ 
caped prisoner would be liable unto, if he had beea 
convicted of the charge for which he stood committed^ 
unless such prisoner would have been liable to capital 
punishment, in which case the person assisting in such 
escape shall be punished by fine and imprisonment or 
hard labor for a term not exceeding five years, or any 
one or more of the said punishments, aa the court shaU 
think proper to inflict. — Ibid. 

9. Of the extent of the jailer^ s liability for an escape^ 

Upon mesne process, the jailer is not liable, at least 
for no more than nominal damages, if he has the pris- 
oner ready at the return day, so as to be committed 
upon the execution. — 5 Dane, 302. 

For such an escape, th^ damages must be recovered 
by an action on the case, and then the plaintiff is en- 
titled to recover no more than his actual damages.-— 
'3 Starkie^ 1341, and note. 

In an action of the case against a jailer for a volun- 
tary escape, only nominal damages were recovered.— 
6 Pick. 468. 

For an escape upon execution, the Statute of Rich, 
a. gives the action of debt to the creditor, where the 
measure of damages is the whole amount of the execu- 
tion.— 7 M. R. 377—8 H. 373. 

And the officer is liable to an action of debt, wheth- 
er the escape be voluntary or negligent.— -5 JIf. 12. 31 0» 
10 md, 59. 
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Upon a Yolantary escape the officer cannot after-* 
wards retake bis prisoner, nor is the debtor liable to 
pay to the officer the damages he may sustain in conse- 
quence of his misconduct. — 10 M. R, 59. — 11 ibid. 11. 

But the creditor may recover the amount against the 
debtor, in case either of a voluntary or negligent es* 
cape. — Ibid. 

So, upon a negligent escape, the officer may retake 
the debtor on fresh pursuit, or have his remedy against 
him for his damages, for in this case the debtor is the 
wrong doer. — Ibid, 

If a prisoner be carried away by a forcible rescue 
of citizens or subjects, or be enlarged by a breach of 
the prison, the jailer is liable.-— 10 M. R. 206. 

So, either the creditor or the jailer may have a rem^- 
edy against the rescuers. — Ibid, — 2 Pick, 310. — iS!se ' 
emte, page 74. 

- A voluntary return of the debtor into custody, is 
equivalent to a retaking upon fresh pursuit. — \ Sauna, 
35, sec, 1. 

But if the breach is effecteil bj foreign enemies, this 
shall excuse the sheriff. — 2 Bac, Abr, 248. 

So, if the prison take fire, whereby the prisoners^ es- 
cape, the sheriff is not liable.— 75t(f.^^3 Cent, Dig, 403. 

where one arrested on mesne process had escaped 
into New York, and was there rescued by lawful pro- 
cess, the officer here was held liable — 2 Pick, 310. 

It is necessary that the man be actually committed, 
in order to render the jailer liable, it is not sufficient 
that he be arrested.— 5 Com, Dig. D. 

So, the commitment must be of record. — 2 Stran, 
1226. 

It is not sufficient that the prisoner was at the house 
of the jailer, unless he was in prison. — 3 Com. Ibid, 

If the jailer permit a debtor, who has been surren- 
dered hy his bail, to go at large, before thirty days, he 
is chargeable for an escape, although he was not fur- 
nished with the order of the court for the commit- 
ment.— 2 M. R. 549, 
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10. Of removinff prisoners in case of contagious sickness* 

It 18 surprising that among the humane provisions of 
our jail laws, no general enactment has been made up^ 
on this 8ul)ject. 

The laws for preserving health in the city of Boston, 
provide, that wnenever any prisoner in jail, or upon 
the limits, shall be visited with any contagious disor- 
der, he may upon proper proceedings being had, be re- 
moved to the Hospital on Rainsford Island, or other 
place of safety ; which place shall for that purpose ^be 
considered as the jail of Suffolk. — Stat. 1816, ch. 44. 

G. Of the fees of jailers. 

Turning the key for each prisoner, committed or 
discharged, twenty cents. — jSSfo/. 1795, ch. 41. 

When a person is taken up in the night by any 
watchman, constable, or other officer, and committed 
to jail, to be kept till the next day, the jailer's fee shall ' 
be twenty-five cents and no more.— iS^a^ 1796, ch. 82.—- 
1822, ch. 82. 

An officer cannot demand his fees until he has per- 
formed the service; therefore, when a jailer received 
of the creditor, at the time of the commitment of the 
debtor, ybr/y cents^ being the fees for both the commit- 
tal and discharge, it was held to be extortion at the 
common law.— 7 JPick. 281. 

Whether the creditor or the debtor is liable for the 
turnkey f^es^ is questionable, and the usage has not 
been uniform in the various jails in the state. 

Itwould seem to be a convenient and proper prac- 
tice, for the fees to be paid by him for whose benefit 
the service is done, and that the creditor should pay 
for the committal, leaving the fee for the discharge to 
be paid by the debtor. 

For dieting prisoners, the jailer is entitled to such 
sum, weekly, as the county commissioners shall pre* 
8cribe.-./8^<a^ 1795, ch, ^l.-^Ante, 199—206. 
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A. Of their appointment and qualifications. 

Coroners, like other judicial officers, are appointed 
by the Governor, with the consent of the council ; and 
they hold their offices during good behavior. — Cons, 
ch. 2.— art. 10. 

They are to be sworn to the faithful discharge of the 
duties of the office^ and to support the constitution, as 
other state officers are. — C§ns. 4* omend. art,6. — Stat* 
1783, ch. 43. 

They are likewise required to give bonds before they 
proceed to act, in the same majiner as sheriffs by law 
are obliged to do. — Stat. 1783, ch, 43. 

The bonds of coroners may be proceeded against in 
the same manner as sheriffs' bonds ; they are subject 
to like penalties and are liable to forfeit their offices for 
the same causes.— iSifa^. 1*813, ch. 189. 1822—20.— 
Ante^ p. 15. 

J5. Of their power and duty in the service 
of writs, and the performance of other du- 
ties incident to the office of sheriff. 

Every coroner within the county for which he is ap- 
pointed, shall serve all writs, and precepts, when the 
sheriff or either of his deputies is a party to the same,— 
Stat. 1783, ch, 43. 

It is not sufficient that the sheriff or deputy be in* 
terested in the suit, as a member of a corporation who 
is a party to the writ : He must be named in the writ, 
or the coroner will not be authorized to make the ser- 
vice. — 4 Pick, 414. — 1 Crreenl. 361. Ante^ page 25. 

So, all executive officers are authorized to serve 
writs, in towns of which they are inhabitants, are par* 
ties, or intere^tedt— iS^ifo/. 1817, ch, IS, 
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In all causes, when the sheriff is interested or relat- 
ed to either party, it is the duty of the coroners, if in 
court, to return jurors de talibus circumstantibus. — Stat. 
1783, ch. 43. 

When the office of sheriff is vacant by death, resig- 
nation, removal, or otherwise, the several coroners are 
empowered to execute and return all writs and pre- 
cepts which are by law appointed to be executed and 
returned by the sheriff, until another sheriff shall be 
appointed and legally qualified, and such coroner shall 
have notice thereof, which notice is directed to be giv- 
en by the person appointed sheriff. — Stat. 1792, ch. 17. 

When a coroner shall have in his hands any surplus 
moneys arising from the sale of property on execution, 
it shall be held subject to any intervening attachment 
made by a sheriff, deputy sheriff or constable, of which 
he shall have notice in. writing in the same manner as 
is provided for sheriffs. — Ante^ 46. — 1819, ch. 87. 

Warrants of distress for the collection of taxes in the 
hands of sheriffs, who are required to collect from de- 
ficient constables or collectors, must be served by a 
coroner.— ^^a^. 1785, ch. 75. 

C. Of the duty of coroners in taking inquests, 
in case of violent deaths. 

1. To take inquests of violent and casual deaths. 

Coroners shall take inquests of violent deaths com- 
mitted, within their respective counties.— jSito/. 1784» 
ch. 43. 

But not if by casualty. — Stat. 1829, ch. 57. 

2. To issue warrants to summon jurors. 

Each coroner shall, as soon as he shall be certified 
©f the dead body of any person, supposed to have come 
to his death by violence, found or lying within his 
county, make out his warrant, directed to the consta* 
ble of the town where the dead body is found, or lying* 
or to the constables of one or more of the three or four 
next adjacent towns, requiring them forthwith to sum- 
mon a jury of six good and lawful men of the same 
town or towns, to appear before him at the time and 
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place in such warrant mentioned and expressed. — Ibid. 
StiU. 1823, ch. 39. 

3. Penalty for jurors^ neglect • 

Every person summoned as a juror, as aforesaid, 
that shall fail of appearance without having reasonable 
excuse therefor, shall forfeit forty shillings, which for- 
feiture shall be recovered by action of debt, before 
any court that can take cognizance of the same, and 
shall be applied to the use of the county .-^i6t(/* 

4. To swear the jurors. 

The coroner shall swear the jurors that shall ap- 
pear, and shall give the foreman, by him appointed^ 
his oath upon view of the body, and shall also swear 
the other jurors. — Ibid. 

5* Charge to jury to inquire the manner of the death* . 

The jurors being sworn, the coroner shall give them 
a charge upon their oaths, to declare of the death of 
the person, whether he died of felony, or of mischance, 
or accident ; and if of felony, who were principals, 
and w'ho were accessaries, with what instrument he 
was struck or wounded, and so of all prevailing cir- 
cumstances w|»ich may come by presumption ; and if 
by mischance or accident, whether by the act of man, 
and whether by hurt, fall, stroke, drowning, or other- 
wise ; to. inquire of the persons who were present, the 
fiadf rs of the body, his relations and neighbors, wheth* 
er he was killed in the same place where he was found, 
and a elsewhere, by whom, and how he was brought 
from thence ; and of all circumstances relating to the 
aaid death. And if he died of his own felony, then to 
inquire of the manner, means, or instrument, and of 
all circumstances concerning it. And the. jury being 
charged, shall stand together, and proclamation shall 
be made for any person* that can give evidence, to 
draw near, and that they shall be heard.— /^W. 

6. May send for witnesses. 

Every coroner is further empowered to send out Hit 
warrant for witnesses, commanding them to oome be* 
fore him to be examined, and ta declare their know- 

20 
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led^e concerning the matter in question, and he shall 
administer an oath to them. — i5iW. 

7. To recognize witnesses for trial. 

The evidence of sqch witnesses shall be in writing, 
subscribed by them : and if thej relate to the trial of 
any person concerned in the death, then shall the cor- 
oner bind such witnesses by recognizance, in a rea- 
sonable sum, for their personal appearance at the next 
supreme judicial court, to be held within and for the 
same county, there to give evidence accordingly, and 
to commit to the common jail of the county, such wit- 
ness or witnesses as shall refuse to recognize as afore- 
said. — Ibid. 
• 

8. Jury to deliver verdict to coroner. 

The jury having viewed the body, heard the evi- 
dence, and made all the inquiry within their power, 
shall draw up and deliver unto the coroner their ver- 
dict upon the death under consideration, in writingt 
under their hands and seals. — Ibid, 

9. Coroner to return inquisition to supreme judicial 

court. 

The coroner shall return to the next supreme judi- 
cial court, for the same county, the inquisition, written 
evidence, and recognizance by him taken.^i^tef. 

10. To notify justices of the peace of the persons killing. 

Upon inquisition found before any coroner of the 
death of any person, by the felony or misfortune of 
Sffiother, he shall speedily inform one or more of the 
justices of the same county thereof, to the intent that 
the person killing, or being any way instrumental to 
the death, may be apprehended, examined and secured 
in order for trial. — Ibid, 

11. To bury bodies of strangers. 

Every coroner within the county for which he is ap«> 
pointed, shall, after the return of an inquisition of the 
jury, upon the view of a dead body of any stranger, 
bury said body in a decent manner ; and the expenses 
thereof, together with all the expenses of said inquisi-* 
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lion and the coroner's fees shall be paid to said coro- 
ner out of the treasury of the commonwealth, an ac* 
count of said expensei^ being first examined and allow- 
ed by the general court, in the same manner that ac- 
counts for state paupers are allowed : provided, the 
coroners who shall return the inquisition, shall certify 
under oath, that the person found dead, was a stranger 
not belonging to this state, according to the best of his 
knowledge and belief; otherwise the expenses of tak- 
ing up and burial, shall be paid to such coroner, by the 
^own where such dead body was found, and repaid to 
them by the town to which said stranger belonged, if 
an inabitant of this state, and the expenses of said iiv 
quisition shall be paid to the coroner, by the county in 
which the inquisition shall be taken. — Stat, 1806, ch. 

1% Further rules respecting inquisitions. 

The inquisition must set forth the circumstances of 
the fact particularly, and with certainty .-«-l Saund, 
356, sec. 2. ^ 

The inquest must be taken upon view of the body, 
for the coroner cannot sit, until the body be found. 
He should alio sit at the place where the death hap- 
penBd. — 1 Bt Com. 348. 

But the inquisition may be taken at any other place. — 
1 Bac. 495. 

A coroner may lawfully take up a dead body after 
burial, for the purpose of taking an inquest ; and also, 
for taking another inquest, when the first was infornml^ 
or incorrect. — Ibid. 

D. Of other costs of coroners' processes, 

and of their fees. 

For serving a writ, summons or execution, and for 
collecting the monies due thereon, and for travel in 
returning precepts and inquisition the same allowance 
as is by this act allowed to sheriffs for similar services.- 
For a bail bond, twenty -Jive cents ; every trial where 
the sheriff is concerned, twenty-Jive cents; and the 
same for attending the jury therein. — Stat. 1795, ch, 41. 



^2 COHONPRS* 

Granting a warrant and taking an inquisition on ft 
dead body, one dollar ; if niore than one at the same 
time, and who come to their death by the same means, 
twenty cents for each one after the first. — Ibid, 

Travel and expense for taking an inquisition, one 
dollar a day to each of the jurymen, for their travel, if 
above four miles out, three cents a mile each way; and 
for their services, seventy-five cents per day, including 
time and expenses ; the constable for his attendance 
and expenses in summoning a jury, ninety cents a day. 
And all the aforesaid charges of the inquisition shall 
be paid out of the county treasury. — Ibid* 

Witnesses fees are thirty-three cents a day, and four 
ienis a mile for travel. — Stai. 1820, ch. 57. 

If a coroner arrests a man, it is sufficient that he 
carry him to the jail, and there ofier to deliver him up, 
jvith a copy of his precept. If no keeper is there to 
receive him, the coroner has done his duty, and it is an 
escape on the part of the sheriff.—^ M. R. 312. 

When a sheriff is appointed, he must give notico 
thereof to the several coroners in his county.-^ ^ai* 
1792, ch. 17. 

Coroners hold their offices during the will and pleasr 
lire of the governor and council. 

For the forms of their proceedings, see Ajtpeindix* 
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A. How chosen and sworn ; who are exempt- 
ed from serving in such office ; penalty, in 
case a person chosen to such office and 
not exempted, refuses to serve ; mode of 

. recovering such penalty. 

A constable is a town officer,' and, in the manner of 
other town officers, is chosen annually in the month of 
March or April. — Stat. 1785, ch. 75. 

No person shall be obliged to serve in any town of- 
fice two years successively ; nor shall any person in 
commission for any office, civil or military, church of- 
ficer, member of the l^ouncil, senate, or house of rep- 
resentatives, for the time being, nor any one who has 
served in the office of a constable or collector of any 
town, district, parish, of precinct, within seven years, 
be obliged to serve in the office of a constable.— /%te/. 

But every person chosen to the office of constable, 
and not exempted as aforesaid, who shall refuse to take 
the oath to that office prescribed, and to serve therein, 
if he be able in person to execute the same, ah&U for- 
feit and pay, to the use of the town, the sum of Jive 
pounds ; and if in Boston, Salem, or Newburyport, ten 
pounds y and shall, if present, forthwith declare his ac- 
ceptance or refusal ; and m case he shall not declare 
his acceotance, the town shall proceed to a new choice, 
and so Jtom time to time, until one shall accept and 
be sworn. — Rid. 

And any person who shall be present anc) dc^clare 
bis refusal to serve in the office of constable, or who 
shall neglect, after being summoned to take the oath 
of office, for the space of seven days next after the 
Bummons, and shall also neglect to pay the fi^ie afore^ 

•20 



^34 CONSTABLES. 

said) shall, upon the application of the town-treasurer, 
he summoned before the county commissioners and a 
certificate under the hand of the clerk, or two of the se- 
lectmen, certifying that such person was legally chosen 
to the office of constable, shall be admitted as evidence 
of the fact. — Ibid. 

And if the person summoned shall make default, or 
appearing, shall not shew sufficient cause to the court 
for his refusal, the court shall order a warrant under 
the seal thereof, directed to any of the constables of 
thjB same town then in office, to levy the line by distress 
and sale of the offender's goods and chattels, return- 
ing the overplus, (if any there be) together with the 
costs arising on such prosecution ; and for want of 
goods and chattels, to commit the delinquent to prison 
until the same shall be paid. — Ibid, 

The selectmen of Boston, when a town, were au- 
thorized to choose constables, and to require of them 
bonds to the treasurer, conditioned for the faithful ex- 
ecution of their offices.— jSJfa^ 1802, ch. 7. 

Constables are likewise required to give bonds for the 
faithful execution of all warrants committed them for 
the collection of taxes in that city. — Stat. 1807, ch. 134. 

By Xhp city charter, the power to choose constables 
seems to be vested in the mayor and aldermen, and 
likewise the duty of requiringof them suitable bonds.— r 
Btat. 1821, ch. 110, sec. 13. 

JS. Pi^ty of constables in maiBtaiaing watch- 
es and wards. 

The jjos^i^Cje^ of the peape fpr any town, togethfer 
tfith the seleclm^en, have power to order a watch to be 
kept in any town, from nine oVIocfc in the evening, 
until sunrisfng ; ^d they are tp giye orders to one or 
more constables t)f (h^ tow^i re^pifing him or tfif;^ to 
warn the watch, and to see that the peraons w^infid 
duly axipnd.f^Stat* 179S, eh. 92. . 

7tie constable is to charge tt?e FJ9tQh tp Sf^ that all 
d^tq^fag^ces tjirough the night are si|iipres0|9fl» aod to 
ej^Apatne all persons found abroad Qtt.er t^ o'clopk, 
an^ if ^hej dp fiof give ^atisfac^^ry nuswars^ tp ^etaia 
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them until morning ; then, to convey them before a 
justice of the peace. — Stat. 1822, ch 82. 

Any constable attending watch, or ward, shall carry 
with him the usual badge of his office. — Ibid, 

Any constable who shall neglect his duties under this 
act, shall forfeit a sum not exceeding ten dollars ; and 
any person neglecting to appear when notified by the 
constable, shall forfeit one dollar. — Ibid. 

Whenever the justices of the peace, or the select- 
men, shall think fit to walk by night to inspect the or- 
der of the town, such of the constables or watchmen as 
they shall require, shall attend them, and obey their 
lawful commands. — Ibid* 

C. Of constables' duty in executing the laws 
for the preservation of the public health. 

Any person coming from any place out of the state, 
where the small pox or other malignant distemper pre* 
vails, shall, when thereto required, within two hours, 
give notice to one or more of the selectmen, whose 
duty it shall be to warn him to depart, and upon re- 
fusal, any justice of the peace may by warrant direct 
the constable to cause such person to be removed to 
the place from where he came. — ^aU 1797, ch. 10. 

For further duties upon this subject, see Ante^ p€ige 
165. 

m 

D. In what ctse, constables are, ex officio^ 

collectors of taxes. 

The qualified voters of any town or district, at the 
same time they choose constables, may, if they see 
Cj^juse* likewise choose some meet person or persons 
to be collector or collectors of the rates or taxes that 
shall ,be 'assessed upon such town or district, and agree 
upoQ i^hat sum shall be allowed and paid unto such 
collector or collectors, for his or their services ; but if 
such collector or collectors, so to be chosen, shall re- 
fuse %o serve, or if no QoUector shall be chosen, then 
the cpostable or constables of such town, or district, 
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shall collect and gather sUch' rates and taxes. — Stat 
1785, ch. 70^-1791, ck. 22. 

E. Power of constables relative to the ser- 
vice of writs and warrants. 

Any constable is authorized to serve upon any per- 
sons in the town to Which he may belong, any writ, 
summons, or execution, in any personal action, where 
the damage sued for, or recovered, shall not exceed 
. Seventy dollars^ and return thereof to make to the court 
to which the same may be returnable. — Stat. 1795, 
ch, 41. 

Where the sheriff or his deputy is a party to a writ 
of replevin, the writ, in cases where the sum does not 
exceed twenty pounds, may be directed to a constable, 
and by him be executed. — Stat, 1789, ch, 26. 

Any constable shall have authority, in the execution 
of the warrant or writ to him directed by lawful au* 
thority, to convey, as well any prisoner or prisoners, 
as things that they may have taken into their custody, 
either to the justice issuing such warrant or writ, or to 
the common jail or house of correction of the county 
where such constable is an inhabitant, according as in 
the writ or warrant maybe directed. — Stat, 1795, cA. 68. 

So, constables must execute coroners' warrants for 
summoning jurors, to hold an inquisition upon issue of 
a dead body. — Ante, page 228. 

They shall also repair to the place where the dead 
body is, at the time mentioned, and there make due re- 
turn of their warrants. The penalty for neglect in 
this behalf 16 ttn dollars, — Stat, of 1783, ch. 43, sec, 2. 

By Stat, of 1823, ch. 39, he is to summon only six 
jurors to appear before the coroner upon an inqusition. 

jP. Their duty to notice and inform of cer- 
tain offences, and of their power to act 
without a warrant. 

It is the duty of constal>les to make the proclama- 
tion to rioters, prescribed in the riot act ; and to use 



tbeir best endeavors far their dispersion. — JSiai. 1786, 
ch. 28. 

They are also bound to prosecute for any breaches 
of the sabbath acU-^Stat. 1791, eA. 58. 

It is also their dutj, in case any person shall pro- 
fanely curse or swear in their hearing« forthwith to 
give information thereof to some justice of the peace 
of the county wherein the offence may be oommitteJt 
in order that the offender may be taken, convicted, and 
punished for the nBme,*^8tat, 1798, eh, 33. 

It is their duty to complain of those who keep im«* 
plements of gaming, and suffer gaming to be carried 
on in their houses or yards.^-^a^ 1798, ch. 20. 

By his original power he may apprehend the offend* 
ar in ease of felony, and other aggravated offences, 
committed in his view, and that without warrant.-^ 
D avisos Justice. 

In general, where an affray takes place in his pres- 
ence, he may either keep the parties in custody till it 
is over, or he may carry them immediftitely before a 
magistrate. He has pawer to demand the assistance 
of others, when in the execution of his office for the 
preservation of the peace, or for the apprehendipg and 
securing any person for the breach thereof, or for any 
pther criminal cause. And every person who neglect 
to obey an executive officer, when thereto required in 
the name of the commonwealth of Massachusetts, shall 
forfeit not less than three nor more than fifty dollars, 
»nd if unable to p^y, is liable to imprisonment.— ^i&ief, 
57— Stat. 1795, ch. §8. 

But in general, a constable cannot, any more than 
any other individual, of his own accord, and without 
warrant, justify the arrest of a supposed offender, up- 
on suspicion of hi^ guilt, unless he can shew that a 
felony has been committed, and the reasonableness of 
the suspicion that the party arrested is guilty. 

If there be an affray, the constable, either to prevent 
it, or, in the time of the affray, upon information or 
complaint, may arrest the offender ; but if the affray 
be past, and there is no danger of death, the constable 
cannot arrest the offender without a warrant from n 
justice of the peace. « 
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Whea a felony has been commitlecl, it is agreed that 
a constable may arrest and imprison the felon, till he 
can be convenientlj conveyed to a justice of the peace 
or to' the common jail. 

And it is also agreed that he may break open doors 
to take the felon, if he be in the house, and the con- 
stable s entry is denied after demand, and notice that 
» IS a constable— and the reason is, that he is, ex of^ 
^«a, a conservator of the peace, and is not only per- 
mitted, but by law enjoined, to take a felon ; and if he 
omits his duty in this respect, he is punishable for such 
neglect. But there must be a felony done, and the 
constable must « be ascertained" of the feet.— ./^otw's 
JusttcBj 58. 

So, he may arrest for a disturbance in the niffht— 
Stat. 1822, eh. 82. " 

G. Duties of constables respecting the draw- 
ing and return of jurors. 

Upon the receipt of a venire^ the constable shall no- 
tify the qualified inhabitants of the town, in the same 
manner as other town-meetings are notified, to be 
present at the draft of jurymen. Provided, however, 
if the town, at a legal town meeting, has ordered that 
the notification shall be by the constable's giving no* 
tice to the selectmen, or a major part of them, and the 
town-clerk, or , by any other mode, such notification 
shall be sufficient. The meeting must be held at least 
six days, and not more than tvventy days, before the 
sitting of the court to which the venire is returnable. 

The persons designated to serve as jurors must be 
notified by the constable, four days at least before the 
sitting of the court, either by reading to them the ve- 
ntre, with the minutes of their having been drafted, 
thereon, or by leaving at their usual places of abode a 
written notification of their having been so drawn, and 
also of the time and place of the sitting of the court, 
and when they are to attend. 

The constable is lastly to make a seasonable return 
of his venire to the court, with his doings thereon. 
This is a duty that is oftentimes neglected, and much 
evil is generally the consequence. It is confidently 
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believed, however, that no constable will be guilty of 
a i'epetitioD of this offence. 

Any constable who shall neglect to perform the da* 
ties devolved upon him, by this act, shall be fined at 
the discretion of tlie court, not exceeding twenty dolr 
lars.'^Stat. 1807, ch. 140. 

His fees are, twenty -jive, cents for the service of the 
venire^ and four cents a mile for his travel, from the 
place of summoning the juror to the place of the 8it<« 
ting of the court. — Stat, 1795, ch. 41. 

H. The penalty for a constable's undertak- 
ing to act as counsel or attorney. 

No constable shall be suffered to appear in any 
court, or before any justice of the peace as attorney to, 
or in behalf of, any party in a suit, nor shall any con- 
stable draw, make, or fill up any pli^int or declaration, 
writ or process^ The penalty for this offence is fifty 
dollars^ to be recovered by action of debt, to the use 
of any person who. shall sue for the same. — Stat. 1822» 
ch. 20. 

/• Of their power and duty in warning ^nd 
attending town meetings ; and in notifying 
town officers of their election. 

1. To warn town meetings. 

Town meetings are to be called by the selectmen, 
by a warrant directed to one or more of the constables 
of the town, or such others as the selectmen shall ap- 
point, to potify the same. — Stat. 1786, /;A. 75, sec. 2. 

The warrant is to be served in such manner as the 
town shall agree upon.«— /6t(f. 

When the selectmen unreasonably refuse to call a 
town meeting, or to insert any article in the warrant 
upon the request of ten or more freeholders in writing ; 
then the said freeholders may apply to a justice of the 
peace, who may issue his warrant for that purpose to 
one or more constables of the town, if any such there 
be, otherwise to any of the freeholders applying there^ 
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for, dtrectiDg bin, oi* them, to warn thB inhabitants, 
qualified to vote in town affairs, to meet as aforesaid. 
If tlve board of selectmen has been reduced by death, 
or otherwise, then the major part of the survivors are 
authorised to call a town meeting. — Ibid. 

2. To keep ordtr therein. 

The moderator of a town meeting has power to 
keep order therein, and to direct any disorderly per- 
son to withdraw, and to be silent and orderly, under a 
penalty o^ twenty shillings. He hi^s also power to di- 
rect the constable to carry such person out of the 
town meeting, and to confine him in the stocks, cage, 
or some other, place of confinement, for the space of 
three hours, unless the meeting shall sooner adjourn, 
or dissolve. — Ibid, 

3. To notify toum officers to appear and be sttom. 

After the choice of constables and other town of* 
ficers, the town clerk, or two of the seleetmen, shall 
forthwith make out a list of the names of all those who 
shall be then chosen into office, of whom an oath is by 
law required, and deliver the same to some constable 
, or constables of the same town, together wifth a wal^ 
rant to him or them directed, who is required within- 
three days afler receiving such warrant, to notify and 
summon each of said persons lo> appear before the 
town clerk, within seven days from the time of such 
notice, to take the oath of the office into which they 
are severally chosen.^-^iiiW* , 

.4. Penalty for n'eghtt in taking the oath. 

Every person who shall neglect to appear before tho 
town clerk, within the said seven days, and take the 
oath of office unto which he is chosen and summoned 
as aforesaid, unless he is by law exempted from serv- 
ing in the office ; which oath the town clerk is author- 
ized to administer, shall forfeit and pay to him, or them, 
that will inform or prosecute therefor, the sum of five 
dollars, except for those officers for whom a different 
penalty is proyi ied ; two thirds for the use of the town» 
and the other third to the use of the prosecutor ; pro* 
Tided, that any person who shall take tbe oath of oi^ 
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fioe before a justice of the pea(^, and file a certificate 
thereof within the said ten days, shall be exempted 
from the said fine ; and no person shall be obliged to 
cerve in any town office two years successively. — Ibid. 

5. Proviso^ in case oath is taken before a justice. 

Every constable shal]> at the expiration of ten days 
from the time of receiving such warrant, make a re- 
turn into the clerk's office of the same tovgn, of the 
warrant to him committed as aforesaid, with his do- 
ings thereon ; fof a neglect of which, he shall forfdt 
and pay the sum of thirty shillings, to the use of the 
town; the constable to be allowed such reasonable 
sum for his services upon this, and other town business, 
as the inhabKants shall agree upon. — Ibid. 

, It is {he duty of constables to notify persons elected 
representatives to the general court, of their election, 
within three days. — Stat. 1795, ch. 55. 

6. Of eomtables in Maine and New Hampshire. 

In Maine, constables may serve, within their towns, 
writs and executions when the damage sued for or re- 
covered does not exceed $100. They are required to' 
give bonds of $200 to the town treasurer, with tmo 
sureties. The penalty for serving a writ, witl|iput such 
bonds, is not less than $20, nor more than $50. — Stat. 
ch.92. 

If a constable seize the goods of A. upon an execu- 
tion against B., it is a breach of the bond. — 3 CrreeU" 
leaf 418. 

In New Hampshire, constables can only serve writs 
issued by justices of the peace, when the damage does 
not exceed <£4, and where the body cannot be taken. — 
Stat. 1828, ch. 82—94. 

21 



A 



APPENDIX^ 



NOTE A. 

Of the history of the office of Sheriff in Massachusetts. 

The early judicial establishniests of New England 
were exceedingly simple. Fleeing with disgust from 
the institutions of the parent state, our fathers were 
disposed to build up their commonwealth unincumber- 
ed with those gothic appendages and gorgeous trap- 
pings that from time to time defaced the simple pro- 
portions of the common law. Even words, whose 
original meaning we now regard only as matters 
of curious inquiry, were by them considered as sub- 
jects of grave import. Hence, but few of their public 
officers %ere clothed with titles corresponding to those 
of like po#er8 in England. The familiar appella- 
tion of IVIr. was the only mark of distinction, and to 
deprive one of this title, was degrading him from his 
cast. Acting under a charter which barely gave them 
the powers of a trading company, with authority to 
appoint such officers, and enact such by-laws, only, as 
were necessary for executing the powers of the corpo- 
ratioB, they boldly proceeded to establish one of the 
fairest syitems of civil polity, that the ingenuity of 
ipan had ever devised. The appointment of sheriffs 
being an important exercise of the royal prerogative, 
to prevent jealousy from home, perhaps, they wisely 
forbore to assume.* But while 4liey avoided the name, 

« 

* There is much oorioas learning in the old books, relativfl to 
the ori|riD and history of this office, in the black i«ttercfd vol- 
aoies, the sheriff is stiled nee fmn^ deputy earl, or count. Tha 
kings of the Normao line delegated the highest rank to the earl^ 
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as sayoring in its origin, of theancient aristocracy, they 
retained the substance, in thf office of marshal, who, it 
appears, had nearly all the powers that are now exer- 
cised bjsheriflTs, including that of appointing deputies. 

who was of (he blood royal. PTe aitsociated with the monarch, 
as bis confidant and adviser, and thence derived the affection- 
ate appeliation ofcomes^ a companion. To bira was committed 
the custody of the county, and as he was obliged tp. accompany 
his sovereign in person, this power was delegated' to a deputy, 
who was considered the grand conservator of the peace, and 
was permitted to retain, even to our times, a relic of the ancient 
dignity of the earl, to wit, the white rod, which was called al- 
bum bacuhun. After the king, through the intervention of the 
tkird estate, the couimons, had begun to restrict the power of 
the nobles, the appointment of this responsible officer was taken 
from the earl, and retained by the crown. The titles of nobility 
were generally derived from the French or Norman ; and were 
not introduced until two centuries after the conquest. 

The simple derivation of the title sheriff, allows us to claim 
for it a higher antiquity than that of the Norman lawyers, 
whoie corrupt^pns so often defile the pure fountains of the 
English common law. It has its root in two' Saxon words, 
S(pre. and Rtvc ; the first signifying a portion of territory, or a 
division of the kingdom^ ae a county ; and the latter a keener, 
ruler, or governor : ao that the word barely means a keeper of 
the county. 

It is said that (he divisioa of the kingdom into counties, may 
be traced to king Alfred, whose paternal reign was distinguished 
for a suppression of the numerous hordes of robbers, which then 
infested all half civilized countries, by the introduction of a rig- 
orous system of internal police. But it is generally considered, 
that this was a renewal of the ancient division, which probably 
existed in the time of the Heptarchy. 

'^ Albeit (says Lord Coke) the Saxons gave this officer the val- 
gar name used to this day ; yet it is manifest that the office it- 
self was of ancient time, before they set foot in England.'' 

Th$ suggestion of lord Coke, that this' officer existed among 
the ancient Britons, when subject to the Romans, under the 
name of vice consul, it would seem, should rest upon a better 
foundation than that the Romans considered consuiatum as more 
kUinely than comitatum, and hence that counties were styled 
4onsubhipa ; earls, consuls; and sheriffs, viet constUs, * The re- 
searches of his learned annotator, Mr. Hargrave have satisfac- 
torily demonstrated, that the passage cited by Coke from the 
laws of Edward the confessor, is rather a remark of the transla- 
tor, than a part of the law: t There is then but little more evi- 

* Co. Litt. 168. t Ibid, note 5. Dalt. Sher. 1— «« 
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His compensation too, as it should be, was liberal arid 
adequate. The fees, for the levy of executions, were 
g;raduated bj their amount, as tbej now are^ beginning 
with one shilling upon the pound, one quarter part of 
which was to be paid over by all marshals and con- 
stables to the marshal general, who was likewise to 
have the sole benefit of the impost upon all Strong wa- 
ters brou|^t into the country, and two penc^ a quart 
from all such as retail strong waters, together with one 
half of the fine of five pounds of all such as retail with- 
out license. lo defining the duties of this officer, the 
bare mention of sheriff seems to be studiously avoided ; 
for it is provided, that in commanding aid he shall have 

dence tbat this officer existed in the time of the Romans, than 
there ii, that he attended at the court of Babylon, because oar 
translators of the Bible have introduced sheriffs among the 
satraps and splendid pageants, that did homage on the plains of 
Dura to the idol of Nebuchadnezzar, "f 

Tbo subject is involved In the impenetrable mists of antiqui- 
ty ; but whatevisr ministerial officer was^nipldyed to execute 
the mandates of the Cesars, we may rationally conclude from 
the structure of the word sheriff th^t it had an o,Hgin common 
to most of our valued institutions ; and that it cannot be traced 
to a period more remote than that of the Saxons ; and probably 
no farther than the time of Alfred the great. The curious in- 
quirer into the antiquity and origin of many of the officers of the 
<tommon'law, is referred to the quaint epistles to Goke's Reports. 

The different words used to describe this officer, or rather the 
variation in the orthography of the same word, affords presump- 
tive evidence of its great antiquity, as well as 6f its Saxon ori- 
gin. Thus we find that the Shiregerieve was the deputy of the 
earl or Eolderman. — (Henry's Hish G. B. iii — 344.) — Again, 
they are. called Gerefas^ or reeves of shire!9. — (Liogard^s Hist. 
England, i — ^^91.) He is likewise called Scirman or Shirem^n, 
and Eolderman or Alderman, and this too, as Coke says trom the 
Mirror, in the laws of King Ina. It is worthy of inquiry wheth- 
er either of those words indicate a period anterior to the reign of 
the Saxons. The evidence adduced to shew an earlier origin, 
is certainly of a doubtful character. When, and by whom the 
Mirror was written, is uncertain; although Coke claims for it an 
antiquity beyond the conquest, he admits that Home added 
much to It^ in the time of Ed. 2. The laws of the confessor r6st 
upon grounds equally uncertain. — See Epit. to 3, 9, and 10 Rep. 
—I ffume Hist. 134. reign of Ed. Con/.—Also 193, and note K. 

i Dan, iii, 2, 3. — Fot the the character <sf the Sherifs or 
emirs of the Mahometans^ see Gib. His, ix, 348. — ^laoy Ree^s 
Cyclo, Art, Sherif. 
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like powers with constables. At his first appointmeot, 
he was called the ** Beadl^ of the Society," and was 
not required personally to serve any process, but might 
authorize any one in writing to perform the duty. — 
QoL Laws, 1650.— -jF/i/^cA. His, Mas s.^WiUard's Ad- 
dress, p, 23. 

In the beginning of the colony, the whole body of the 
freemen constituted the general court, or meeting of 
the corporation, atid it was essential in such an as- 
sembly, to have some officer analogous to that of ser- 
geant at arms, or messenger, to execute the orders of the 
court ; and as this body possessed the judicial, as well as 
the legislative power^it could hardjy be called an usur- 
pation, to entrust him with the execution of every pro- 
cess issued by the court, whether civil or criminal. In 
1634, the planters were settled so remotely from each . 
other, that it was impossible for them to attend the 
general court, other than by deputies, and thus sprung 
up a representative assembly. The governor and as- 
sistants, called the magistrates, having some powers 
distinct from those of the whole body of freemen, very 
naturally formed the other branch or upper house of 
the legislature. County courts were established in 
1643, to be held by one or more magistrates, and other, 
meet persons to be chosen for that purpose, making 
five in the whole. The magistrates also now formed . 
a judicial court, superior to that of the deputies, r.etain- 
ing a general appellate jurisdiction, and the trial of all 
capital offences. The trial by jury was introduced pre- 
viously to these modifications. Through every change, 
the execution of all the orders of the court, including 
writs and processes of every kind, were committed to 
the marshals for service. The constables appear to 
have concurrent powers with the marshal, but the ex- 
act line of their duty is not nicely defined ; it is proba- 
ble, as they were town officers, as at the present time, 
that they executed such precepts as were issued by the 
selectmen, or magistrate, when the courts were not ili 
eession* 

In the colony of Plymouth, which was the parent 
colony, although finally merged in the Maisachusetts, 
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most of these instittitions originated, and in a manner 
more simple than in Mai^sachiisetts. The settlers of 
the old colony bad not even the semblance of a rojal 
charter. They commenced a civil state by an original 
written contract. This paper, signed on board Ae 
May-Flower, before possession was taken of the prom- 
ised land, is the only instrument of the kind to be found 
in the annals of the human race ; and may be consid- 
ered as the foundation of all the subsequent acts, dec- 
larations, and constitutions, that have carried the 
American people through so oic^ny dangers, to the 
present happy forms of civil government. At their 
first settlement, the affairs of thi« colony, whether leg- 
islative or judicial, were transacted in general courts, 
or primary assemblies, consisting of the whole body of 
the freemen. Some limited powers were given to the 
governor and assistants, who were styled magistrates ; 
"^ and in 1634, they were recognized as a separate judi- 

cial tribunal.* However, as early as 162i3, the trial 
by jury was established in all matters civil or criminal ; 
whether the whole court presided at their deliberations, 
or only the governor and assistants, does not appear. 
Subsequently, towns were established when the gener- 
al court consisted of deputies, as in ^Massachusetts. 
The selectmen of the several towns had jurisdiction in 
small matters very similar to that now exercised by 
justices- of the peace. 

Constables were chosen at an early period, atid a 
summary of their duties was contained in the oath 
administered to them,t 

The office of marshal was recognized by a law of 
1645, when it was ordered that executions, issuing 
from the general court, or court of assistants, should 
be served by him alone. In 1652, it was requiredtfaat 
the chief marshal, and under marshals, should he un- 
der oatli. Sheri^s ard not named in any law of eith- 
er colonj. 

For nearly half a century 'ft^m the first isetttement 
of New England, the authority of the king was not re- 
cognized by their writs, or in any of their judicial pro- 

» 1 Baylies Hist. 65. t Ibid, 336-^lbid, part 11—81. 
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ceedings. While thej acknowledg^ed a nominal alle- 
giance lo the British crown, thev thus covertly exer- 
cised almost ererjr prerogative of an independent sov- 
ereignty; 

In this brief review, we may trace in embryo, many 
of our valued institutions, and almost every tiling that 
characterizes our form of government. Our judiciary 
has undergone many important modifications, but ev- 
ery thing that is peculiar to the system, may be traced 
to the institutions of the pilgrims. The office of sher- 
iff, in Great Britain, and in most of the governments 
where the English common law prevails, is essentially 
different from what it is here. The relation of sheriff 
and deputy is peculiaj* to New England, but it is al- 
most precisely like that of the colonial marshal, and 
his deputies. In the office of under sheriff, and the 
three classes of deputies which follow in the retinue of 
the English sherfflT, there is not any thing to be found 
analogous to the office of deputy sheriff as it exists 
here.* 

The encroachments upon the charter privileges, did 
not escape the vigil^ance of the officers of the British 
throne. Events^' which prove to the pious mind, in a 
striking manner, the existence of a particular Provi- 
dence over the affairs of men, prevented any interfer- 
(^nce, until after the expulsion of the Stuarts, when 
the spirit of English liberty prohibited the renewal of 
the charter upon any principles inconsistent with the 
rights of free born men, owing allegiance to a limited 
monarchy* 

Massachusetts in 1692, became a royal prorioce. 
The highest offices were made dependent upon the 
crown, and badges of royalty were sought after by 
the third generation from the Puritans. The office of 
sheriff was provided for by the new charter, and writs 
were now directed in the name of our sovereign Lord 

* See the interesting dissertation upen the office of Ma^sacha- 
setts sheriff, by the learned lawyer who so ably executes the 
duties of first executive magistrate of the county of Suffolk, to 
whom the compiler feels indebted for many valuable hints in 
this treatise. — American Jurist^ Ifo, iii.^^pp* 1 — 25. 
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and Lady, to the sheriff of the county, his under sheriff 
or deputy y although one^of those offices never existed 
here. The same powers, and none other, were given 
to them, that had formerly heen exercised by the mar- 
shals and their deputies. This mode of executing writs 
continued until the formation of the constitution of 
1780, when a more enlightened generation, finding no 
terror in words after the odious spirit that gave them 
power had fled, continued the office of sheriff in the 
form that now so happily affords us dBcurity for life, 
liberty and prbperty. — See Judge Storyh Inaugural 
Address, — Sullivan's Address to the Bar of Suffolky 
and Willard^s Address to the Bar of Worcester. — AU 
sot N. A. Review, xvU. 78. — 1 Big, HistEng, 73. 
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A. Forms for selling personal property un- 
der attachment, before judgment.* 

[See page 46.] 
1. JFermt token the parties consent. 
To A. B., a deputy sheriff of tbe county of W . 

We hereby give our cousent, that the personal proper- 
ty, attached by you on the , day of , upon a 

writ in favor of P. against Q., returnable at the next 
€. C. P. for this county, may be sold at public auction, 
and the proceeds retained by you to respond the judg- 
ment that may be rendered upon such writ. ^ 

P. creditor. 

Q. debtor, 

8 18 . 

2. Form of application to the officer holding the proper^ 

ty attached. 

To A. B., a deputy sheriff of the county of W . 

Whereas the personal property, or n part thereof, that 
you attached on the — day of — — inst., upon mesne 

* An officer who sells on mesne process, without pursuing the 
provisioDs of this statute, is liable as a trespasser, and this with- 
out any demand, by the owner of the goods. As, when the 
debtor consented to a sale, and before it actually took place « 
reroked his assent, it was held that the officer had no authority 
to proceed without an appraisal and certificate.— 6 Pitk, 566. 

in this case, the debtor had declared that the property belong- 
ed to another person; yet upon the trial, he was not estopped 
to show that in fact it belonged to himself. — Ibid. 

The parties' consent to a sale, must be in writing, and then, 
it is apprehended, that no notice need be taken of it in the of- 
ficer's return upon the wiit, but a particular accoust mu^t ac^ 
company the return of the execution. 
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procefs, in my favor against G. D., retarnabla at the 
next court of common pleas, for this countj, being lia- 
ble to perish, waste, or greatly depreciate in value, bj 
keeping, and which cannot be kept without great and 
disproportionate expense, jou are therefore directed 
to cause said goods to be examined and appraised, in 
order that the same may be disposed of, and the pro* 
•eeds held to satisfy the judgment that may be recov- 
ered in said suit. £. F. 
B , 18 . 

3. Schedule or inventory of the personal property at^ 
tached by me on the €d)ove writ, 

1 pair of oxen, 1 cart, ^c. 

A. B. deputy sheriff. 

4. Certificate of the oath. 

W ss. — 18—. Then personally appeared 

X. Y. 6l Ti.y and made oath that they would faithfully 
discharge their duties as appraisers of the personal 
property attached by A. B., upon a writ in favor of £• 
F. against C. D* Fees 20 cents. 

G. H.jMsf. ofpeact. 

5- Certijlcate of the appraisers. 

We the subscribers, being disinterested persons, hav- 
ing been duly sworn, have examined the personal prop- 
erty contained in the schedule annexed, attached by 
A. B. deputy sheriff upon a writ in fa?or of E. F. 
against C. ]>., and do certify, that in our opinion, the 
following described articles are liable to perish, waste, 
or greatly depreciate in valuCf and that the keeping of 
the same will require great expense, ' disproportionate 
to the value of said property, and we have appraised 
the same according to our best skill and judgment, es- 
timating them at the exact cash value at the time of 
such appraisemmit : — 

One pair of oxen, $65 00 3 Pigs, $10 50 

36 bushels of potatoes, 6 48 70 bushels corn, 43 72 
A lot of stalks, 1 50 6 tons of Hay, 39 00 

And we further certify, that the following articlest 
contained in said schedule are, in our opinion, not lia* 
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ble iq waste, perish, or greatly depreciate in value, and 
that the keeping of the same will not require great ex- 
pense, disproportionate to their value : — 
1 hay cart, 1 1 00 1 small wagon, $ 14 00 

1 ox sled, ' 1 50 1 single horse, 7 00 

1 plough, 3 40 1 cart, 4 00 

X.) 

Y. > Appraisers. 
• ) 



W , 18- 
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6. Form of bond, when the property is restored to the 
defendant at his request. 

Know all men, that we, C. D., L. M., Sc N. O., all 

of W , in the county of W , yeomen, are held 

and stand bound unto C. W. of said W , Esq., sher-* 

iff of said county, in the sum of hundred dojlars, 

to be paid to the said C. W., Esq., his executors, ad- 
ministrators, or assigns, to which payment we bind 
our heirs, executors, and administrators, jointly and 
severally. Sealed with our seals. Dated tbis — — 
day of—, in the year of our Lord, &c. 

The condition of the above obligation is such, that 
whereas sundry articles of personal property were at- 
tached by A. B., a deputy sheriff under the aaid C. W., 
Esq., sheriff as aforesaid, upon a writ or mesne pro- 
cc).ss, bearing date » " , and which is returnable to 

the next court of common pleas for said conntj^, upon 
which said writ E« F. is plaintiff, and the said C. D. is 
defendant : And whereas it having been certified by 
appraisers duly chosen for that purpose, that said goods 
are liable to perish, waste, or depreciate ; and that the 
keeping of the same will require great expense, dis- 
proportionate to their value ; whereupon the said depu- 
ty sheriff, at the request of the' said debtor, has deliv- 
ered and restored the said gr>od8 to him the said C. D. 
Now if the above bounden C. D. shall satisfy the judg- 
ment* which may be recovered in said suit,* or pay over 
the appraised value of said goods towards the satisfac* 
tion of the execution* which may be issued thereon, to 
«ny officer, or officers, to whom the same may be com- 
niitted, if demanded within thirty days after the rendi- 
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tion of suoh jodgment,* or witbiQ. thirty days after tli« 
time within which such judgment creditor* shall be en- 
titled to demand the same, then this obligation shall be 
void, otherwise shall remain in full force and virtue.* 
Signed, sealed, and delivered, [l. s.' 

in presence of x. s/ 

[l. s.' 

7. Officer^s return upon the writ when goods have been 
appraised and sold before judgment, 

W — '• ss. 18 . By virtue of 

this writ, I attached one yoke of oxen, one cart, 40 
bushels of corn, ^c, and at the same time gave him a 
summons for his appearance at court. 

Fees, A. B. Deputy Sheriffs 

Service* $0 50 

Travel, S miles, 8 
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W ~8S. 18 

The parties in this suit not consenting to the sale of 
the forsf oing' propdrty attached upon this writ, before 
judgment on the day of instant, the said E. F. 

(the creditor,) made application to me, in writing, to 
have said property examined and appraised, and suoh 
proceedings had in the premises, as might authorize a 
eale thereof purmiant to the stnlute ; whereof, I gave 
notice to the said C. D., (the debtor,) and I caused a 
schedule to be prepared, eaumerating and describing 
said property, as particularly as the nature of the case 

* It* tbe goods are attached upon more writs than oae, stiil 
there must be bat ona bond, the form of which will be varied 
from the above, by inserting the names of the other creditors in 
the proper places, and by adding an t to the words thus marked.* 

It will be noted, that the bond mast be made only to the 
sheriff when the attachment is made by him, or either of bis 
deputies; otherwise, to the coroner, or constable, who served 
thp writs. 

The statute does not extend to attachments made upon jus- 
tices^ writs, uhlets when the sale is by consent- When goods 
are returned to the debtor, upon a' bond, they are not liable to 
any farther attachment, unless by m new seizure. The case is 
otherwise when the goods are sold by the officer, ai»d the pr^ 
ceedt retained in his hands.-- .^tfn/e, page 48. 
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would admit, %M three discreet and dieisterested per* 
sons, conrersant with the nature and Yalue of such 
property, to be appointed and sworn before a magis- 
trate, to the faithful discharge of their duties in said 
cases, to wit ; S. T., chosen by the creditor, J. G., by the 
debtor, and R. M. by myself, [or all chosen by me, the 
said creditor, and debtor, after reasonable notice, having 
severally neglected to nominate an appraiser,] and the 
said appraisers, afterwards, on the day of in- 

stant, examined said attached property, and certified 
that in their opinion a part of said property, to wit : 
one pair of oxen, 44 bushels of potatoes, &c., were lia« 
ble to perish, waste, or greatly depreciate in value by 
keeping, or could not be kept without great expense, 
dispropartionate to their value, and the said apprais- 
ers thereupon valued and appraised said articles accord- 
ing to their best skill and judgment, estimating them 
at the exact cash value thereof at the time of such ap- 
praisement ; and the said appraisers further certified, 
that in their opinion, the residue of said attached prop- 
erty was not liable to waste, perish, or greatly depre- 
ciate in value, and that the same might be kept with- 
out great and disproportionate expense. — ^And on the 
' day of ' ■ instant, having kept the same four 
days after said certificate, I advertised said property 
so certified as liable to waste, d&c, forty-eight hours 
before the expiration of said four days, to be sold at 
public vendue at the dwelling house of A*, in the town 

of B., on the ■ day of at — o'clock, A. M., by 

posting up a notification thereof at the house of A. 
in the town aforesaid ; and pursuant to said notifica- 
tion, and in conformity thereto, I proceeded to sell said 
appraised property at public vendue, to the following 
persons, they bdtng the highest bidders for the same, 
and for the prices thereunto affixed.—^ — 
Nioants of articles. Purchasers* Amount sold for. 
One yoke of oxen, R. N. $69 00 

86 bush, potatoes, B. A. 6 70 

70 bush, corn, d&o. B. N.A&e. 44 85, dec. 

■'ISa 7V 
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Expenses of keeping and sdling. 

Paid J. B. for haj, &c. for cattle, 75 

— R. T. keeper, 2 00 

Justices* fees, 20 

Appraisers' fees, 3 00 

Retained in my bands for levy, 
selling property and collecting 
proceeds, the sanae as on execu- 
tion, 5 15— 



10 95 



$141 75 
Which said sum of one hundred forty-one dollars, and 
se?enty-fiye cents, being the net amount of sfiid sales, 
together with the articles above certified, as not liable 
to waste, &c. by keeping, is now retained in ray hatid^ 
to satisfy the execution or executions that may be re- 
covered in the several suits upon which said property 
was attached.* 

All which more fully appears by the application of 
the creditor : the schedule of the property : the certifi- 
cate of the oath by magistrate : and the certificate of 
the appraisers marked A. B., C. & D., hereunto annex- 
ed, and which form a part of this certificate.* 

A. B., Deputy SlUriff. 

*■ When the propertj attached conflists of a large Dumber of 
arUcIe«^ it may be conTenient, and not irregular, for an officer in 
hia retan^ (o refer to a schedule annexed, which should be de- 
signated by some mark, as S. ; which schedule may be so pre- 
pared, as to be a proper subject of reference in the subsequent 
Certificates, as^^ 

ScheduU of ariiclu altachtd upon the annextd writ, including (he 
appraitul and tale^ being the property of the said C. D» 



List of articles at* 
tached. 



( Valuation of I Valuation 
! of articles ii- i«f articles 



To whom 
sold. 



able towaste 
&c. as affix- 
ed b^ iHe 
appraisers. 



not liable 
to wasu^Scc. 



Amount for 

which thejr 

were sold.' 



1 yoke ot oxen, 
3€ bushs. potatoes, 
70 bushs. com, ^. 
1 cart| 
1 plough, 



$ 65 00 1 

6 48 1 


tt. N. 


B. ▲> 


43 n 




R. N. 




$4.00 


not told 




2 40 


not sold 



$ 69 00 

6 70 

44 85 

00 00 

00 00 
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8. R^um of a subsequent. eUtachment of the same prop^ 

eriy upon another writ, 

W 88. ^ 1830. Bj yirtue of this writ, 1 

attached as the property of the said C. D. one yoke of 
oxen, and other articles enumerated in a schedule an- 
nexed to a writ returnafcfle at the court of common 
pleas, to be held at W., within and for the county of 
W., on the first Monday of June next, wherein £. F. 
is plaintiff, and the said C. D. is defendant. — This be- 
ing the second attachment upon said property; and on 

the day of—— next following, I delivered to 

the said C. D. a summons, for his appearance at the 
court within mentioned. A. B. Deputy Sheriff, 

Fees, service, (0 50 
Travel 2 miles, 08 
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W 1830. The property above referred to, 

was afterwards appraised, and a part thereof was sold, 
the nett proceeds are now hehi by me to reispond the 
several attachments made thereon, pursuant to the 
statute and the proceedings had thereon, as by refer- 
ence to the several certificates annexed to the writ 
aforesaid will more fully appear. 

A. B. Deputy Sheriff. 

9. Return of the execution when property has been apr 
praised and sold before judgment. 

The personal property attached upon mesne pro- 
cess in this suit, having been appraised, and a part 
thereof sold pursuant to the provisions of the statute, 
as by the several documents and certificates annexed to 
the return of the original writ in this suit will appear ; 
by virtue of this execution,and from the nett pro- 
ceeds of said sale, remaining in my hands, amounting 
to one hundred, forty-one dollars, and seventy-five 
cents, I have taken the sum of ninety-four dollars, 
and applied the same in satisfaction of this execution, 
and all fees; A. B., Deputy Sheriff, 

Fees.— Travel, 10 miles, 40 
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10. Return of an execution upon a suhse^ent atkieh^ 
menty with a sah of the goods not certified. 

The pergonal property attaebed upon the original 
writ in this suit, being subject to a prior attachment 
upon a writ againM the said C. D. wherein one £• F. 
was plaintiff, and returnable to the same term of the 
court, with the writ in this suit ; and the said property 
haying been appraised, and a part thereof sold pursu- 
ant to the provisions of the statute, and of the several 
documents and certificates annexed to the return of 
said writ in favor of £. F., I proceeded to satisfy the 
execution of said E. F. from the nett proceeds of said 
property in my hands : and by virtue of thi9 execution 
I have taken the sum oi forty-seven dollars, and sev- 
enty-five cents, being the surplus remaining of said nett 
proceeds, and have applied the same in part satisfac- 
tion of this execution. — And on the day of instant, 

by virtue of this execution, I seized and took one cart, 
one plough, 6lc. as the property of the said C. D,, be* 
ing the articles attached upon the original writ in this 
suit, as well as in that of the said G» F., and which 
were certified by the said appraisers, as not liable to 
waste, d&c, by keeping; and on the same day, I ad- 
vertised the same for sale, by posting up notifications 
of the time and place of sale in two public places in 
the said town of W., forty-eight hours before the ex- 
piration of four days from the time of the said seizure 
and taking, and having safely kept the same, during 
said four days, I sold the said goods at public vendue, 
to the several persons named in the schedule annexed, 
they being the highest bidders therefor, and for the 
several sums affixed to said articles, and to the names 
of said purchasers, amounting in the whole to $ 37 25 : 
from which sum I have deducted four dollars and thir- 
teen cents for my fees, and the expenses of keeping 
and selling said property ; and the balance, being 
thirty-three dollars and twelve cents, I have applied 
in further satisfaction of this execution — and so 1 re- 
turn this execution, in part satisfied, to wit : for the 
sum of eighty dollars, and eighty-seven cents, and 
no more. A. B., Deputy Sheriff. 



l^ees^Levy, $1 49 

Travel 16 miles, 64 
Paid R. N. for keep- ] 

iog and removing^ | 

said property, ^as V 2 00 

by his rec't here- J *■ 

to annexed. J $4 13 

II. Form of return of thb ttorit when the goods ure re* 
stored to the debtor upon a bond. 

W — -u. sd, 18. By virtue of this writ, I at* 

tached, as the property of the said C. I).,, one yoke of 
oxen, &.C., and on the same day I delivered him a 
summons for his appearance at the court within men- 
tioned ; and the parties in the suit not consenting to a » 
sale of said property attached upoii this writ ; upon the * 
application of the said £. F*, to me made in writing, 
^c, (as in the form 7, as far as the advertisement of 
the property, upon page 253,) and before I proceeded 
to make sale of said property, the said CD. delivered 
to me a bond with two sufficient sureties, which is 
hereunto annexed, and forms a part of this return. 
Whereupon I restored to the said C. D. the goods and 
chattels above enumerated, and which are described in 
the certificate of the said appraisers as liable to waste, 
dec. 
Fees — service, $0 50 

Two miles travel, 8 ^ $0 58 

Charges, 

Paid A. for hay for cattle, 75 

'' B. as keeper four days, 4 00 

*' Justices' fees, 20 

" Appraisers' fees, ' 3 00 

" Advertising, 1 00 

■< For making schedule, 1 00 — ^— ^ (9 96 



10 53 
A* B., Deputy Sheriff, 
tiere should fellow bills aiid receipts from the sev- 
(Bral persons who performed the services mentioned in 
said bills of expenses, together with the affidavit of the 
officer, that such expenses were actually incurred, and 
that the charges are reasonable.— 'iln^e, 185. 

♦83 
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The form of the retain upon the execution when the 
goods are restored upon a bondt need not vary from 
the common form, when the exeeution is coUeoted by 
the payment of monej. Perhaps it should appear up- 
on the execution, that the officer had demanded pay- 
ment of the debtor for the appraised vahie of the goodi, 
in satisfaction of the execution or executions in his 
hands, within thirty days after the rendition of the 
judgment, or within thirty days after the time within 
which the judgment creditor is entitled to receive the 
same. 

12. Form of return wken the goods are sold upon the 
writ hy consent of parties^ without an appraisal, 

[The return of the attachment by an officer upon 
the writ, is the same as in ordinary cases. The con- 
sent of the parties should be in writing, as in Form 1. 
Notwithstanding the remark in the note at the bottom 
of page 249, the officer may return his doings upon 
the writ, as follows : — ] 

Pursuant to the foregoing request, on the — ; — day 
of « I advertised the property described and enu- 
merated in the above return [or in the schedule annex- 
ed,] by posting up notifications at two public places in 
the town of W. in said county, forty-eig^t hours be- 
fore the expiration of four days from the time the said 
consent to the sale was given to me by the parties in 

this suit, and. having safely kept the same, on the 

day of , at a public vendue held at the dwelling 

house of A. in said town of W. I sold said property to 
the persons following, and for the sums set against 
their names, to wit : — one pair of oxen to R. N., for 
fifty-nine dollars, dec, [or that Isold them to the per- 
sons, and for the sums named in the schedule annex- 
ed,] they being the highest bidders therefor, amounting, 
to one hundred and fifty dollars, from* which sum I 
deduct and retain the sum of seven dollars and fifty 
cents, being the charges for taking a.iid selling said 
property, and this sum together with the balance be^ 
ingone hundred and forty-two dollars and fifty cents,.. 
is now held and retained in my hands, to respond the 
judgment that shall be reindere'd in this suit, and the 
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jiidginents in any other suits trh^reon the proceeds of 
said prop^tv may be attached while the same re- 
mains in my hands. A. B., Deputy Sheriff,- 
Retained — For fevying, selling the") 

goods, and cdllecting the money, I ac qa 

being the fees provided for those J 

services on execution, 3 
Expense of keeping property, $2 50 7 50. 

13. Form of the retumi of the execution when the parties 

consent to the sale. 

The personal property attached on the writ in this 
suit having been sold by consent of the parties, as by 
the certificates annexed to said writ on the files of the 
coqrt to which it was returnable, and the nett proceeds 

amounting to • ■ having been retained in my 

hands : by virtue of this ezecutiont I have taken from 
that amount the sum of one hundred and twenty dol- 
lars, and have applied the same to the satisfaction of 
this execution and all fees, I therefore return this exe- 
cution fully satisfied. The surplus io my hands, be- 
ing twenty dollars and ten cents, I have returned to 
the said debtor, as by his receipt hereon. 
Fees— 10 miles travel, $0 40.*") 
The fees for levy having been | 

deducted from the gross a- J^A. B., 2>. Sheriff. 

mount of sales, as by the ac- 1 

tion upon the original suit. j 

* The statute gives no direction as to what fees the officer 
may -charge in thes'e cases, nor has any judicial construction 
been given to this part of the act. The first section, {anU^ page 
46,) provides that ^^ the officer shail cause the property to be 
sold, in manner provided by law, for the sale of similar proper- 
ty on execution." As the officer has therefore to incur the 
tame responsibilities in disposing and accounting for the proper- 
ty, and converting the same into money as he would on execu- 
tion, it would seem to be a reasonable construction, that he 
should be entitled to the same fees aa in the levy of an execu- 
tion. We have therefore proposed for the consideration of of- 
ficers a form for taxing fees, whicb.will be convenient for them, ' 
and certainly least onerous to the debtor. For upon any other 
principle, the officer would hare a right to tax the reasonable 
charges of the sale, upon the writ, and afterwards, the legal feet 
of levy, Ac, upon tha execution. Upon tba principle recoqi-^ 
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B. Returns of writs in common cases. 

1. Common Sefvice^ 

a. When sammoDs is gtren to dSfendant. 

Bekkshire, ss. 18 

Bj virtue af this writ, I attached a chip, the proper** 
Xy of the within named A. B., and at the same time^ 
delivered to him a summons for his appearance at courts 

Fees. C. D. Deputy Sheriff* 

Service, 30 

Travel 20 miles, 80 



f 4 



$1 10 

b. Summons left at defendant's house* 

Hampshire, ss. town of B. 18 

By virtue of this writ, I attached a chip, the proper^ 

ty of the within named A. B., and at the same time, 

left a summons at his last and usual place of abode, 

for his appearance at court. 

Fees* C. D. Constable of E. 

Service, 30 

Travel 5 miles, 20 




$0 50 

c. Return of a writ in case the defendant is sUmmdned only. 

MiDDLESEXt ss. 18 

By virtue of this Writ, I have summoned the within 
named A. B., for his appearance at court, by reading 
this writ to him in his presence, (or by delivering to 
him an attested copy of this writ or by leaving an at-> 

mended, the fees for levy, which include the of^cer^s compensa-' 
tion for selling and collecting the proceeds, is charged upon the 
writ, leaving, no'thing but travel to be charged upon the execu-' 
tion. 

W ben the goods are returned to the debtor upon a bond after 
an appraisal and certi£cate, as no funds have come to the of^ 
ficer's hands, be must of necessity charge his expenses upon the 
writ, in whicb case it must be '^ accompanied by a bill of par^ 
iculars, together with the affidavit of the officer, that the ex-* 
penses were acta ally incurred, and that the charges wert rea-* 
sonable.'^^^ei C. C. P* Rvita^ art. 30— an/«, 18&. 
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.tested ,eap7 of this vf it at his lad aod usaai plaee of 
abode.) 

Fees. B. R., Constable of 8. 

Service, • 30 

Travel 18 miles, 72 v 



$1 02 

2. Speciid Service. 

a. Bail taken. 
Hampden, ss. 18 

By virtue of this writ, 1 have taken the body of the 
within named £. F., and held him to bail. 

Fees. G. H. Sheriff, 

Service, 50 

travel 90 miles, 2 40 



$2 90 

b. Feraooal estate attached. 
Franklin, ss. 18 

By virtue of this writ, I attached one horse, two ox- 
en, and ten sheep, the property of the within named 
R. W. and at the same time, delivered to him a sum- 
mons for his appearance at court. 

Fees. W. T., Coroner. 

Service, 50 

Travel 3 miles, 12 



$0 62 

r. Bjetarn of a writ oti the trust«6 proceti; 

WOAGESTER, SS. 18 

By virtue of this writi I attached one chaise, and 
one wagon, the property of the within named A. B., 
the principal, and at the same time, I summoned him 
for his appearance at court, by reading this writ to him 
in bis presence : and on the same day, I summoned the 
within named C. D. and E. F., the trustees, for their 
appearance at court, within mentioned, by giving an 
attested copy of this writ to the said C. D., and by 
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leafing an attested copy thereof at tke last and usual 
place of abode of the said £. F. 

Fees. J. W. Deputy Sheriff. 

Service on the principal, 50 * 
Service on the trustees, 60 
2 copies 5 pages each, 1 20 
Travel 30 miles, 1 20 



$3 BO 

d. Return of a writ of replevin. 

Norfolk, ss. 18 

Bj virtue of this writ, I have replevied the within 
described goods and chattels, (or cattle,) and have de- 
livered the same to the within named A. B., and have 
taken his bond for abiding the order and judgment of 
court in the action ; and on the same day, I summon- 
ed the within named C. D., for his appearance at the 
within mentioned court, by reading this writ to him 
iif his presence. 

Fees. E. F. Deputy Sheriffs 

Service, 50 

Bond, 25 

Travel 8 miles, 30 



$105 

e. Creditor's receipt for goods replevied. 

Received of £. F., deputy sheriff, the within describ- 
ed goods and chattels, (or cattle.) A. 6. 
For the form of the Replevin Bond, See Rmds. 

C. Returns in special cases. 

1. Returns when shares or stocks in an incorporated 

company are attached. 

a. Of the service of the iKrrit, page 51. 
Norfolk, ss. 18 

By virtue of this writ I Uttached all the right and 
interest the within named had, in and to five shares in 

the stock of the company, numbered 35 to 40 

inclusive, and at ten minutes past five o'clock, P. M., 
on the same day, 1 left with the clerk, and at forty 
minutes past Ave o'clock, P. M., on the same day I 
left with the treasurer of said company an attested 
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!Copy of this writ [if bank stock, then say, with the 
clerk and cashier ot said company ; if the cashier is 
likewiye clerk, probably one copy would be eufficient^] 

and on the day of next foUowing, ( delir- 

ered to the said £., (the debtor,) a summons for his 
appearance at the court within mentioned. 

A. B., Deputy Sheriff. 
Fees — service, $0 50 

2 copies, 60 

tray^, 10 miles, 40— (1 50 

b. Return of the execution "when leried on incorporated 

stock, page 115, 13^ 

N ss. 18 

By virtue of this execution, I took aii^ seized &re 
shares in the stock of the -' company, as the prop- 
erty of the said £., which were attached upon the 

original process in this suit, on the day of ^— 

last, and I gave notice in writing to the said £., by 
leaving the same at his last and usual place of abode, 

being in said county, on the day of instant, 

that so many of said shares,, with the interest and divi- 
dends that had accrued thereon, since the original at- 
tachment, as should be necessary to satisfy this execu- 
tion, and the charges of sale, wopld be sold to the high- 
est bidder, on the— —day of » at twelye o'clock 

at noon, at the house of J. L. in said town of , 

and I also gave public notice of said sale, by postinglip 
notifications thereof in two public places in said town, 
and in one public place in each of the towns of B, and 
R., being towns in said coonty iadjoining said town of 

thirty days before the time appointed for said 

sale, and I also caused an advertisement thereof ex- 
pressing the time and place of sale, and against whom 
this execution issued, to be published three weeks suc- 
cessively before the time appointed for said sale, in 

the * a newspaper printed in said county, at 

which time and place 1 sold at public auction, three ef 
L said shares, being numbers thirty-five, thirty-six, and 

^ thirty-seven, with the dividends and interest which had 

l^rowB due thereon since the original attachment of 
the same, for the sum of three hundred and eighteen 



i 



264 POEMS. 

dollars, to A. B. of R., being the highest bidder there* 
for, and I applied the sum of two, hundred and thittj- 
nine dollars of the said proceeds to satisfy this execu- 
tion, aqd all fees and the necessary charges of sale, and 
the balance being seventy-nine dollars, I restored to 
the said E., as by his receipt hereon. 

A. B., Deputy Sheriff 
' Fees— levy, $6 30 

Travel to give notice, and 1 

to post up notifications, > ( 1 20 

30 miles. J 

paid printer for advertising, 1 50 — $9 00 

2 Forms for attaching and selling a right in equity ^ 
redeeming a mortgagilfil estate. 

1. Scrrics of meine proctti.— pag« 91* 

Baenstablk, ss. 1829. 

Immediately on the commencement of this day, by 
virtue of this writ, I attached all the right, title, and 
interest, the within named E. D. has, either in law or 
equity, in the farm whereon he lives, in the town of Y., 
and on the day ojf — -, I delivered him a sum- 
mons for his appearance at the court within mentioned. 

A. B., Dq^y Sheriff. 
Fees — service, $0 50 

Travel, 6 miles, 24— f 74 

2. Notification to the debtor — page 93, c 

To £. D. of Y., in the county of B., yeoman. 
By virtue of an execution which issued upon a judg- 
ment in favor of A. B. of-said F.^ merchant, recovered 
against you at the last term of the court of common 
pleas for this county, I have taken all the right in 

equity that you had on the day of A. B. 

1829., to redeem a certain 'mortgaged r^l estate ly- 
ing id said F., being the farm whereon you now live: 
and on Monday the —— day of ——next, at twelve 
o'clock at noon, at the house of P. Q. in said town of 
Y., I shall offer for salp, to the highest bidder, |he afore- 
said right in equity of redemption to satisfy said exe- 
•atton, and all fees and charges of sale. 

A. B., Deputy 
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r. AdTerti8eineiit.->Pag« 93. 

Barnstable, ss. October 17, A. D. 1830. 

Taken on execution, and will be sold at public ven- 
due on Monday the day of instant, at 

twelve o'clock at noon, at the house of P. Q, in the 
town of Y., all the right in equity that E D. of said Y. 

had on the day of , A. D. 1829, the day 

when the same was attached on mesne process, of re* 
deeming a certain mortgaged real estate, lying in said 
Y., being the farm whereon the said E. D. now dwells, 
containing about fifty acres, with the buildings thereon. 

A. B., Deputy Sheriff, 

NoTfi. — Where the right in equity is taken on more executions 
than one, the notification to the debtor should mention them 
all, otherwise the attachment might be defeated, by payment of 
the first execution. The advertisement should likewise be va- 
ried BO as to prevent mischiefs of that sort. If a right is taken, 
and advertised upon two executions, it is not improper to sell 
it OQ one only, and satisfy the second execution from the sur- 
plus i>roceeds of the first. — •AnU 94.^4 Pick. 277. 

It is the safest course, although it enhances the expense, to 
make a separate notification and advertisement for each execu- 
tion. If either of them is settled, the seizure will hold upon the 
other. If they are not settled, then the officer may sell upon 
the first attachment, and apply the surplus upon the subsequent 
execution. 

The statute requires that the notice should be given in 
writing to the debtor, or left at his last and usual place of abode. 
It has been questioned, in what manner this notice should be 
given, if the debtor lives in another county. It probably would 
Jbe sufficient to send it by mail, provided the officer should have 
satisfactory evidence, that it was duly received by the debtor. 

If the debtor is not an inhabitant of, or resident within the 
commonwealth, he is not entitled to any other notice than the 
public advertisements.— iSf/a/. 1828, c^. 117. 

If the debtor has deceased, the notice must be given to his ex- 
ecutor or administrator.— 1 Piek.251, 

Two or more rights of equity of redeeming separate parcels of 
land from several mortgages, cannot be sold together for a gro!(i 
sum, for the debtor has a right to redeem one, without redeem- 
ing the others.— 3 Pick. 250. 

It is not necessary to the validity of the title that the execv- 
tion should be returned into the clerk's office on the return day; 
it will be sufficient if it be returned any time afterwardk-^S 
Pick. 276. 

Sunday is not to be counted one of the three days withia 
which an officer may adjourn the sale.— 4 Pick, 364. 

^3 
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d. Return of the •zecution when the right ia equitj hai been 

sold. 

By virtue of this execution I have taken alljthe right 
in equity which the within named £. D., had on the 
day of of redeeming the following described 
mortgaged real estate, to wit : a certain farm lying in 
Y.| in said county, containing fifty acres, be the same 
more or less, and is the homestead farm of the said 
E. D. 

And on the day of last, being thirty 

days before the time appointed for the sale hereafter 
mentioned, I gave notice in writing of the time and 
place of sale to the said £. D., by leaving *the same at 
his last and usual place of abode, [or by delivering the 
same to him in person,] and gave public notice, by 
posting up notifications thereof in two public places in 
the said town of Y., and also in one public place in 
each of the towns of B. and D., two towns adjoining 
the said town of Y., and by publishing a notification 
thereof in the B. Gazette, a public newspaper printed 
in said county, three weeks snccessively before the 
day appointed for said sale, that the said E. D's right 
of redeeming said mortgaged premises would be sold 

on the day of ■ at twelve o'clock at noon, 

at the house of P. Q. in said town of Y., and the said 
right in equity not being then disposed of, I adjourned 

said sale to the day of ^^— at twelve o'clock at 

noon, at the plaee aforesaid, when and where T sold, 
said right in equity of redemption to R. S. of said Y.,' 

who bid therefor the sum of dollars, which was 

mere than any other person offered for the same ; and 
I have made, executed, acknowledged and delivered to 
the said R* S. a good and sufficient deed of the said 
right in equity. From the proceeds of said sale I have 

applied the sum of dollars in full satisfaction of 

thiij execution, and all fees and charges of sale, the 
said right having been first attached on the original 
process in this suit. The residue of said sum amount- 
ing to *— — I hold to respond the judgments and exe- 
cutions that may hereaAer be recovered in two other 
suits against the ^aid E. D» now pending in the supreme 
judicial court for said county, in one of which, T. is 
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plaintiff, which was the second attachment upon said 
right in equity, and in the other U. is plaintiff, -which 
was the third attachment, upon said right in equity. 

A. B., Deputy Sheriff. 

Fees— levy, $8 40 

20 miles travel, 80 

Advertising and notifying, 1 40 
Paid printer for do., 1 00 

Paid for deed, 1 00 

Acknowledgment of do. 17 

«12 87 

e. Officer's deed of a right in equity of redemption. 
Know all men by these presents, that I, of 

in the County of and commonwealth of 

Massachusetts^ and a deputy sheriff under 

Esq., sheriff of said county, having, on the 
day of in the year of our Lord eighteen hundred 

and by virtue of an execution, issued upon a judg- 
ment, recovered at the within and for the county 
of on the by against 
for the sum of and costs of suit taxed at attach- 
ed and taken the right m-equity which the said 
]iad on being the time when the same was attach- 
ed on mesne process, to redeem the following described 
mortgaged real estate, to wit : — [Here Ascribe the 
estateJ] 

and having, thirty days before the time of sale, given 
notice in writing to the said of the time and place 

of sale, and having posted up notifications thereof in 
two public places in said town of and in one 

public place in each of the towns of and » 

being towns adjoining said town of , and a)so 

having caused an advertisement, of the time and place 
of sale, to be published three weeks successively, be- 
fore the day of sale, in the public newspaper called 
the printed at in said county of ; 

on the day of in the year of our Lord 

eighteen hundred and made sale of said right 

in equity, at public vendue, to , he being tha 

highest bidder for the same, for the sum of and 
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in consideration of said sum of to me, paid hy 

the said the receipt whereof I do hereb/ ac*- 

knowledge, I have given, granted, bargained and sold; 
and do, by these presents, gire, grant, bargain, sell 
and convej to the said his heirs and assigns 

forever, all the right in equity which the said 
had of redeeming the aforesaid mortgaged real estate, 
at the time aforesaid. To have and to hold the 

same to the said his heirs and assigns, to his 

and their use forever ; subject, however, to be redeem- 
ed agreeably to the law in such case provided. 

In witness whereef I, the said have hereunto 

set mj hand and seal this day of in the 

year of our Lord one thousand eight hundred and 

Signedy seakd and delivered^ 

in presence of us^ 



ss. 18 • Then personally 

appeared and acknowledged the above Instrument by 
him signed, to be his free Act and Deed, before me 

£. W« Justice of the Peace. 

3. Form of return of a levy of execution upon reed 

estate. — Page 95. 
c. Certificats of the oath of appraisers. — Page 101. 

W ss. -. Then personally appeared before 

me the subscriber, one of the justices of the peace 

within and for the county of , A. B., C. D., and 

£. F., and made solemn oath, that they would' faith- 
fully and impartially appraise such real estate as should 
be shewn unto them, to satisfy this execution, with all 
costs. W. £., Justice Peace, 

b. Certificate of the appraisers.— Page 102* 

We, the subscribers, freeholders of the county 
of ■■ being chosen to appraise such real estate 
as should be shewn to us, as the property of the. 
within named I. K.,the debtor, to satisfy this execution, 
having been first sworn, have viewed the following de-> 
scribed premises, which we have appraised at — » 
dollars and — — cents which we have set out by metes 
and bounds, to the said 6. H., the creditor, to hold to 
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him and his heirs foreyer. as follows : — [here describe 
the real estate appraised^ hy metes and houndst^ W* 
Oct. 23, 1830. A. B. 

C. D. 

E. F. 

e« The officer's retura.^Pag« 104. 

S8. _ day of , A. D. — . Pursuant to 



the within execution, I have caused three disinter- 
ested and discreet persons, freeholders of the said 
county, to be sworn as above, yiz., A. 6., chosen by 
the within named G. H. the creditor, C. D., chosen 
by the within named I. K. the debtor, and E. F., chosen 
by myself, who afterwards viewed the above describ- 
ed lands and tenements, which were shewn to them 
by the said G. H., as the estate of the within named 
I* K., and I have extended this execution on said de- 
scribed lands and tenements, by said appraisers ap- 
praised at , which is the amount of this execu- 
tion and all fees and charges, and I have delivered 
seisin and possession of the same, with the appurte- 
nances thereof, to the said creditor, by metes and 
bounds as by the certificates of the justice and ap- 
praisers above written, and which are to be taken as 
parts of this return : to have and to hold the same 
to the said G. H. and his heirs and assigns forever, in 
satisfaction of this execution, as by his receipt here- 
on ; and so I return this execution satisfied. 

C. A. H. Deputy Sheriff, 
d. Creditor's acknowledgment of seisin. 

— — s8. — — day of — — , A. D. - Received 

of C. A. H., deputy sheriff of the county of , 

seisin and possession of the above described premises 
in full satisfaction of the debt and costs of this exe- 
cution. * G. H. 

* If the estate is held in common with other tenants or own- 
ers, then the whole mast be set oat by metes and bounds, and 
the appraisers must value the debtor's part, describing it as one 
third part, or whatever the proportion may be to hold m common 
and undivided. The officer, likewise, in his return must name the 
proportion of the land levied upon, and deliver seisin of so much 
and DO more, to hold to the creditor in common, Ac, describing 
the same with as much precisioa at the nature and situation 
thereof will admit— «^n/e 95. 

♦23 
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4. A levy of an execution upon rents and profits. ^^P* 96« 

a. The certificate of the oath, (see page 968.) 
h. Certificate of appraisers. 

— 8S. — day of —— , A. D. ——The subscrib- 
ers, having been dolj chosen, and sworn, faithfully and 
impartially to appraise such real estate of the within 
named G. D., as should be shown to us, to satisfy the 
within execution, with all fees, have viewed the fol* 
lowing real estate, situate in , in said county, 
which has been shown to us by the within named P. QU9 
as the real estate of the said G. D., viz. &Cr, and as 
the said real estate cannot be divided and set out, by 
metes and bounds, to satisfy the within execution and 
fees, we do appraise the rents thereof at the rate of 

■ per annum, for the purpose of extending the said 

execution thereon* 

Appraisers, 
e. The officer's return. 

— ss. day of - ■ ■ , A. D. — — . By virtue 

of this execution, I have caused to be chosen three dis- 
interested and discreet freeholders of said county of 

, one of whom, to wit, I. L., was chosen by the 

within named M. the creditor, another, to wit^ I. S., 
was chosen by myself, and the third, H. R. was chos- 
en and appointed by me for the within named S. B., 
the debtor, who was duly notified by me (in writing) 
but neglected and refused to choose for himself, and 
the said freeholders having been sworn faithfully and 
impartially to appraise such real estate of said debtor 
as should be shewn to satisfy this execution with all 
fees, and the above described real estate having been 
eo shewn to them by the said creditor, and it happen- 
ing that the same could not be divided, and set out by 
metes and bounds, to satisfy the said execution, I caus- 
ed the said freeholders to appraise the rents thereof, 
which were accordingly appraised by them at the rate 
of per annum, and I have this day levied tjte 

within execution on the same rents, and have delivered 
seisin thereof to the said creditor, and caused N. M. 
the tenant in possession of the above described real es- 
tate, to attorn and acknowledge himself tenant to the 
said P. Q., at and upon the rent aforesaid. — ^To ho^d 
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and ftDJoy the said rants to him the said ^.< according 
to the statute, udtil the same is redeemed by the said 
debtor, or until the said rents so received by the said 
creditor shall amount to a sum sufficient to satisfy 
this execution and all other legal charges Which is 
in full satisfaction of this execution and all fees and 
charges* A. B.^ Deputy Sheriff. 

d. The creditor^! receipt of teiiin. 

■' ss. day of , A, D. — — . Received seisin 

of the aforesaid rents of the said real estate, by the 
hands of A. B., deputy sheriff. P. Q. 

e. The attorament of the tenant. 

■ ss. day of—, A. D. -. I, N. M., 

tenant in possession of the above described real estate 
of said A. B., do hereby attorn and acknowledge my- 
self tenant thereof, to the said M., at and upon the rent 
aforesaid.* N. M. 

6. Return of an execution levied upon real estate which 
could not conveniently he divided; under 8tat, of 1818, 
ch, 115,— an^f, 98. 

a. Appraiiers^ oath, (as above.) 
b. Appraisers' certificate* 

We the subscribers, freeholders of the county of 
W , being chosen and sworn to appraise such real 
estate as should be shewn to us, as the property of the 
within named G. W., the debtor, to satisfy this execQ« 
tion, have viewed the following described premises 
shewn to us, the property of the said G. W. which in 
our opinion could not conveniently be divided without 
great prejudice to the whole, to wit : a tract of land 
lying in the southerly part of M. in said county, with 
a cotton factory and other buildings standing thereon, 
known by the name of the factory, with the 

* In case of extending ezecations upon rents and profits, it 
has been usual to set ofl^the land for a certain portion of time, 
definitely prescribed in the appraisal and return, estimating how 
long it would take for the rent to amount to the execution. This 
may be the most convenient and intelligible mode, bat it is not 
conformable to the words of the statute. If appraisers and of- 
ficers prefer the old method, the foregoing forms may be varied 
io as to meet their views. 
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water privile(^e» mill dam, canal, and all other pri?i- 
leg^ec and appurtenances to the same belonging, bound- 
ed as follows, to wit : Beginning at the most northerly 
corner at an oak tree, then south, thirty degrees eastt 
forty rods to a stake, &c., containing ten acres, the 
whole of which we appraise at twenty thousand dollars, 
apd we hare appraised one sixty-fourth part of the 
whole of said estate at three hundred and twelve dol- 
lars and fifty cents, to be held in common and undi- 
vided with the said G. W., the debtor, to him the said 
B. T.» the creditor, his heirs and assigns forever. 

d. Officer's return. 

W— — SB. By virtue of this execution, d&c. I have 
caused to be chosen, d&c. (as before in the return of the 
officer upon rents and 'profits conforming to the words in 
the certificate of the appraisers,) I caused the said free- 
holder to appraise one sixty-fourth part of said prem-f 
ises which was appraised by them at » and I have 

levied this execution upon said sixty-fourth part, and 
have delivered seisin thereof to the said creditor, to 
have and to hold to him as tenant in common with the 
said G. W., the debtor, in full satisfaction of this exe- 
cution and all fees, and so I return this execution fully 
satisfied. 

e. Receipt of leisin. — The tame as in the foregoing formi. 
6. Return of writ of seisin in dower. — Page 80. 

a. Certificate of oath. 

Personally appeared, A. B. and C., and made oath, 
that they would set forth to the said Jemima, her dow- 
er in the within described estate, equally and impart 
tially, without favor or affection, as conveniently as 
may be. M. T. Justice of Peace. 

Fees, 20 cents. 

(. Certificate of the freeholders. 
In conformity to the foregoing oath to us admin- 
istered, the subscribers, three disinterested free- 
holders of the county of W., have set out to the 
said J. her dower, or full third part of the several 
estates, as .within described by metes and bounds, as 
follows : — [here describe the metes and bounds partic- 
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ularlv of each piece of land set out, as well as of each 
building and part of building, with all privileges,] 
which is in full of her dower, or thirds, in the estate 
of her husband, N. O., late of P., in said county, de- 
ceased, in the several lots and buildings above men- 
tioned. Witness our hands at P. aforesaid, this -^daj 

of 1830. A. B. & C, Camm'rs. 

e. Return of officer. 

W S8. 18 . 

Bj virtue of this writ to me directed, by A. B. and 
C. of ■■ all disinterested freeholders of said coun- 

ty, duly sworn before a justice of the peace, to set 
forth the same dower equally and impartially, without 
favor or affection, as conveniently as might be ; I caus- 
ed one third part of the several lots of land and build- 
ings, within described, to be set forth to the said J. as 
her dower in the estate of N. O., her late husband, 
within named, so far as regards the said lots of land 
and buildings respectively, by metes and bounds, as 
■et forth in the foregoing certificate or return of the 
•aid freeholders, by me appointed for this purpose-— 
and I then and there caused the said J. to have full 
seisin of said one third part of the said lands and build- 
ings, with the appurtenances, so set forth by the said 
A. B. and C, to hold to her as tenant in dower as 
aforesaid, and for the satisfaction of the damages and 
costs within named, together with my own fees, by 
virtue of this execution, I seized one chaise, the prop- 
erty of the within named Q., and afterwards, d&c. [in 
all respects proceed as in the sale of personal property.] 

Fees. M. T. Deputy Sheriff, 

20 miles, Travel, $0 80 

2 days attendance, 2 00 

3 freeholders, 3 00 
Justice's fees, 20 
Levy for damages & costs, 1 56 
Paid surveyor, 2 00 

$9 56 

d. Receipt of the widow. 

W 18—. 

This day, received of M. T., deputy sheriff, seisin 
and possession of the several tracts of land and build- 
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ingfl, aboye dMcribed, as set forth to me as my dower, 
or full thirds, in the estate of my late husband, N. 0.» 
deceased, so far as respects the lots of land and build- 
ings named in this writ : also, received of the said M. T. 
thirty dollars and forty cents, for my charges and costs 
awarded to me by the judgment within described. 

J. O. 

7. Return of a writ of partttiof^, — See pagt 81. 

By virtue of this writ to me directed, I, P. F. Esq. 
sheriff of the county aforesaid, on the day of 
having taken with me I. D. 4&c. twelve^ good and 
lawful men of my county, in presence of H. F. in 
the writ aforesaid named, in my proper person, 
went to the tenements in said writ described, and 
there by their oaths, (respect being had to the true 
valae of those tenements, with their appurtenances,) 
the same tenements in partition, I caused to be parted 
in three equal parts, viz. twelve feet in breadth from 
north to south, and eighteen feet in length from east 
to west, of the messuage in the aforesaid writ, speci* 
iied on the northeast corner thereof^ &>c* (describing 
the parts particularly^ both of lands and buildings^ 
by length of line and boundaries^) I, the afo/esaid sher- 
iff, on the same day of A. D. caused 
■ to be delivered and assigned to H. F. in said 
writ named to be held to him in severalty, acoordiag 
to the form and effect of the writ aforesaid, and as 
this same writ requires and comnmndj. 

Which whole third part of the tenements aforesaid 
in the writ aforesaid, I assigned and delivered to the 
said H. F. And as to the two remaining parts of the 
aforesaid tenements in the writ aforesaid specified, 
belonging to I. F. in the same writ named and in 
the partition aforesaid to be delivered to him, J certi- 
fy, that no one on the part of the said I. F. came to 
receive of me, the aforesaid sheriff, the said two parts, 
so that those two parts aforesaid to the said I. F. I 
could not deliver nor assign, as the writ commands 
and requires. In testimony whereof, as well I, the 
aforesaid sheriff, as the said twelve jurors, to this 
return of partition, have put our seals, and signed 
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the same with our hands^ on the day and year afore- 
said.* p. F. Sheriff, 

d&o. &c. 

8. Returns of warrants of dhtress.-^See page 110. 
a. For a judgment debt dae to the commonwealth. 

By virtue of this warrant to me directed at C. in 
said county, on the day of A. D. I 
distrained one horse, the property of the within nam- 
ed J. D. and, on Xhe day of A. D. 
at the dwelling-house of E. F. in €. aforesaid, hay- 
ing given notice by posting up notifications at 

and at — , two public places in said C. four days be- 
fore the said day of that said horse would 
then be sold by public vendue at said dwelling-house, 
I accordingly then and there sold said horse to G. H. 
the highest bidder therefor, for the sum of and, 
on the day of by virtue of this same war- 
rant, I took three acres of land, the estate of said 
C. D. situate in said C. bounded, &c. (here describe 

the hounds) and posted up notifications at and at 

■■ ■ ' two public places in said C. and also at — 

and at two public places in D. a town adjoining 

to said C. and also at and at two public places 

in E. another town adjoining to said C. that the said 
three acres of land would be sold at public vendue 
to the highest bidder, on the day of thirty 

days after the day of posting up such notification 
as aforesaid, at the dwelling-house of , in said 

C. [and also caused an advertisement of the time 
and place of such sale to be published in the public 

newspaper called the printed at in said 

county three weeks successively before the day so 
appointed for the sale of said three acres of land ;] 
and on the said day of at said dwelling- 

house, I sold said three acres of land at publie ven- 

• Note. — The writ of partition ii not often used in thii State ; 
but when the co-tenants are known, it has one advantage over 
the petition for partition inasmucb, as a petitioner cannot re- 
cover his costs, unless the respondent appears and pleads, 
when^it assumes the character of an adversary suit. On the 
writ of partition, the prevailing party will be entitled to bis 
costs. 6 JDane, 479.— S Jtf. A. 470. 
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due, to L. N. the highest bidder therefor, for the 
sum of and then and there made, executed, ac« 

knowledged, and delivered to him the said L. N. a 
good and sufficient deed of conveyance thereof 
And on the day of there - still remaining 

due on this warrant, the sum of and the said 

C. D. having no other, or more goods or estate, found 
within my precinct, for want thereof, by virtue of 
this same warrant, I took the body of the said C. D. 
at ■ " aforesaid, and him committed to the gaol of 
this commonwealth, at ■ ■■ in said county, and left 
with the gaoler of said gaol an attested copy of this 
warrant, and of my proceedings above stated, endorsed 
thereon.* 

4. For a levy upon th« real estate of a collector or constable 
for deficiency in the collection or payment of taxes. 

By virtue, d&c. I took one acre of land situate in 

D. in said county, and bounded, d&c. with a dwelling 
house thereon, the property of the within named C. 
D. and gave notice that the same land and dwelling- 
house, would, on the day of A. D. at 
A. in said D. be sold at public vendue to the highest 
bidder, by posting up advertisements fourteen days 
previous to such sale, at — — , and at , two pub- 
lic places in D. aforesaid, where said land and house 

are situate ; and also at ■ ■ and at two public 

places in E. a town adjacent, to said D< and at ■, 
and at , two public places in F. another town ad- 

jacent to said D. And on the same day of 

80 appointed for the sale of said land and house, at 
said A., I sold the same land and house at public ven- 
due to L. M« the highest bidder therefor, for the sum 
of and then and there made, executed, acknowl- 
edged, and delivered to the said L. M. a good and 
sufficient deed of conveyance therefor, as the law di- 
rects ; and on the day of I paid to the within 
named treasurer of the sura of being the 

* If (here be no netotpaper printed in the tame tountyy then 

tay^ ^^ printed at , in — — , the county nearest to where 

such land lies^ there being no such paper printed in the county 
of -— *.^* (If the real estate taken be of less value than 
j6lOO, the advertisement in the newspaper may be omitted.) 
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amount then dqe on fsajd warrant from him the said 
C D. and on the same day, I returned to him the said 
C. D. the sum of being iM overplus of the money 
arising from said sale, after <l^ducting therefrom the 
said sum so paid to said treasurer, and the charges 
and fees for executing this warrant. 

G. H. Men/. 

9, Return of a juituit^s warrant* 

B»i%Tp%sf ss. 18 

By yirtne of this warrant, J have taken the body of 
the withii^ named A, 6., and hare brought him before 
the within named justice, C. D., Esq. (or before £. F., 
£sq. one of the justices of the peace for said county,) 
for the purpose within mentioned ; and I bave also 
summoned Cr. H., J. R., and L. M., the witnesses with- 
in named, for their a|4>earaiice before the said justice, 
for the purpose within mentioned. 

Fees. S. T. Constdbhof W. - 

Serrice, 30 

fSTraTol 5 miles, 20 

Attending court and keeping 

the prisoner 12 hours, 75 

Summoning 3 witnessest 30 

Travel 9 miles, 36 



91 91 
Upon a commitment to jail, or the hpuse of correc* 
tion, the origidal mittimus must bo left' with the keep- 
er. 

10. Return of a writ ofidrin. 

Pltmovth, ss. 1830. 

]3y virtue of this writ to me directed, I caused 
A* B. within named to have full seisin of the messuage 
within described with the appurtenances in all things 
as this writ requires and exacts of me tp be done, and 
at tb^ fame time received' of the said debtor the full 
ani^ant of damages and posts, contained in this ex- 
ecution, with my fees. 

94 



% 
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*• 
1 1 . Writ of habere!facias pos$usionim^ ttithjieri facias 
and capiaSf as in Massachusetts* 

Worcester, ss. ■ 18 . 

By virtue of this writ to me directed, on the day 
• of — ^— * I caused the within nam^d A. B. to b&ve full 
{fossem^ of his term within described, with its appur- 
tenances. And to satisfy the damages and costs ia 
this writ contained, I also took and seized one horse, 
^c. ffeere describe the sale of the personal property, 
and the application of the proceeds, as in the case of 
levying upon personal property in ordinary cases.] 

N- W. Deputi^ SkeriJ. 

1^ Return of non est inventus on execution. 

By virtue of this execution % have tfnade diligent 
search and could find neither th^property nor tlfe body 
of the within named A. B. within my precinct, and 
go I return this execution in' no part satisfied, 
i^- No fees. A. B*, Dep^ Sheriff* 

13. Return when persmal property is taken and sold^ 

W. ss. • 18 . , . ^ ''-^ 

By virtue of this execution, 1 have taken five cows, 
the property of the within named A. B.,and afterwards, 
on the same (or next) day, helnff the day of , 

J advertised the same for sale, ffy posting tip notifica- 
tions of the time and place of sale, in two public places 
in the town of C, in said county, forty-eight hours be- 
fore the expiration of four days from the time they 
were so takep, and having safely kept the same, 
until the expiration of ths four days aforesaid, and 
the within named A. B., having failed to redeem 
the same within that time, by otherwise satisfying this 
execution ; on the day of , at a public ven- 

due, held at the dwelling house of D. E. of C. afore- 
said, (addition,) I sold each of the said cows to F. 6. 
of H., in said county, he being the highest bidder 
therefor, for the sum of , amounting in the whole 

to the sum of , in full satisfaction of this 
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* 
execution and all fees. I therefore return this execu- 
ticki wholly satbfied; L. M., Gmstable of C 

Fees— levj, $4 00 # 

Trarcl 13 milei, 62 

Expense of keeping, 2 00 

$6 52 

14* Return when goods, exempt from attucJmentt are 

turned out by the debtor^ 

By virttie of tliis execution, I have taken ony cow, 
* « ^one' swine, and one coat, turned out to roe by the said 
debtor to satisfy this execution, and after having k^pt 
the same four days, &ci* [as above^l 

15. Re(urn of a commitment to jail on execution. 

By yUtue of this execution, and for want of goods, 
chatteF^or lands, of the said P. to the acceptance of 
the said L., to be found within my precinct, I have 
taken the body of the said P., and committed him to 
the jail in W., and at the same time left an attested 
•c^y of this precept with the keeper of said jail. 

A. B., Deputy Sheriff. 
Feest — levy, 
Travel, 
Copy, 
Travel to return execution* 

D. Forms for impannelling juries. 

1. Offjkries in civil and criminal cases. 

For the sheriff's duties, see page 21. 

2. Of juries in case of forcible entry and detainer. 

See ante^ page 176, and 8tat. 1784, ch. 8. As no du- 
ties are provided for deputies, the statute furnishes 
sufficient information to the sheriff. 

* It will be most prudent for the officer, in theie cat ei, to ob- 
tain the consent of the debtor in writing, \o sach taming ont. 

It is not competent to receiTe sach goods, if tarned oat by the 
wife, or any other person not aathorized by the debtor. — 6 Pith, 
178. 

t An officer is entitled to his fees for poundage and for travel, 
from the place where the arrest was made, to Uie jail, and from 
thence to the place of return of the execution. 



3. Of juries to injuireinhnutsctnces — page 17d.. 

, The warrantip this case is directec^to the sheriffV 
and not to a de^ty. The juror»%re to be drawn from 
the box bj the selectmen of the three towns adjoining. 
Each juror must be a freeholder of the jrearlj value of 
ten dollars. The summons to the party, and the* writ 
of removal, may be directed to a deputy sheriff! — Stai. 
1801, ch. 16. •• 

4. Ftrmsfar impanneUii\g juries to assess damages up* 
on owners of mill dams for fiotoing lands.-^e^ P^f® 

nr. . 

0. Application of ihtriff to the lelectmen. 

W . ss. To the selectmen of the town of W. in 

said countjr.'^^^REBTiNG. 

By virttte of a warrant to ttie directed by the jus^ 
iXttn oi the C. C. P., holden a^t W., Within and for said 
county, on the --^ — , oomifnanding the sheriff of said 
county, of his defnity, to summon and impAnnel, agr^e^ 
ably to IttW, a jury df twelve good and IdWfuI men, ^o 
are to be sworn to make a true and faithful appraise- 
ment of the yearly damages done by the S. &, L. fac* 
tory, a corporation doing business in L., in said coun^ 
ty, to N. G. of said L., by flowing the lands of the Said 
N4 C. situate in said L. and described in said warrant, 
and to determine how far the same flowing may be 
necessary. And you the said selectmen are hereby 
required to draw ^om the jury box of tte^said town of 
W., and to return to serve on the pannel, Ave good and 
lawful men of said town of W., of good mor&l charac- 

* Aa additioBftl act prortdea, that wheA judgment ihall be 
rendered \^ any action of the case, against any person for a nui- 
sance, the court shall have power to issue a writ of renioval or 
abatement, in addition to the common execution-— a compliance 
with the order will furnish sufficient facts for the return.—5/a/. 
1828, c A. 137. 

The supreme court likewise have power to issue vrtMi of in* 
junction to stay any waste or nnisance, and all needful {iroces- 
tes to enforce the same.<— S/a/. 1827, th, 88. 

It has been held that this statute extends to nuisances of a 
private nature, sncfi as the establishment of a new bridge so 
near to an old one, as to diminish the ((lofit of the tolls. — ^ Pick. 
37G. . 
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ter, whieh said jufors, jou are to cause to be duly no- 
tified to appear before me at the house of , in sliid 

\ L., on Monday the day of November next, at ten 

o'clock in the forenoon, by giving them at least one 
day's previous notice ; to be impannelled and sworn on 
the jurv aforesaid. 

Given under my hand and seal at W^ aforesaid, diis 
day of in the year of our Lord, one thou- 
sand eight hundred and '■ 

C. W., Sheriff of said county, 
6. Selectmen^f certificate. 

In compliance with the foregoing requirement, the 
subscribers, selectmen of the saidntown of W., have 
this day drawn from the jury box of said town the fol- 
lowing named persons to serve on the jurv abovemen* 
tioned, to wit : J. W. L., K. M., L. W. S., Sl P;, 6l E. M. 
^ P.M., ) 

F. W. P., } Sdectmen of W. 
W.E., j 
c. Constable's returD. 

W ss. Town of W , 18 . ' 

I have notified and summSnea the persons above 
named, drawn as jurors, to wit: J. W. L., d&c, to ap- 
, peaf at the time and place, an(|forthe purposes above- 
mentioned. T. W. B., Constable of W. 

d. Oath admiaistered to jarors. * 

W 88. November 12, 1827. J. W. L., R M., 

li. B. &>c. personally appe|p|<^ ^^^ made oath, that 
•j they would make a faithful aj^raisement of the yeartf 
damage done to ]$• C, the complainant mentioned in- 
the foregoing warrant, by flowing his land as there- 
in mentioned, and how far thejame may be necessary; 
and that tbey would make a true verdict therein, ac- 
cording to law, and the evidence that should be given 
them. R. N., Justice of Peace, 

> e. Verdlet 4kf the jury. 

The jury, being duly sworn, and having chosen a 
foreman1)y ballot, after having viewed the premises, and 
heard the pani^ do on oath appraise the yearly dam»' 

«ge done by the said to the said , by flowing 

liis lands described in the complaint of the said N« C> 

•24 
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in this ease, Und iii odanoer and (oftii M ik^t^iti des^ 
cribed, at the sum of twenty-eight dollars: add the; 
said jury further find that such flowing is necessary to 
the foJlowiog extent, and no higher, to wit : to' a point 
four inches below the bottom of the floats 6i the said 
N. E/s water wheel. Witness our hands and seals 
this fourteenth day of Novembcir, A. D. 1827. 

J. W. L. Seal. 

L. B. ^L-::^Seal. 
^ &c. &,c. &^c. 

/. Sheriff's retill^ of (he warrant. 
W ■ ' ■ ss. — — 18 . Pursuant to the within war- 
rant to me directed, I have caused to be sutiimoned^ 
impannelled and sworn, a jury of twelve good and 
lawful men oiF said county, m\1 being inhabitants in 
three towns nearest to said town of L., to wit : J. W. L.| 
L. S., 6&e. of W*, A* B., &c. of S., C. D., &c: of W. : 
and on the — — — , J gave notice to the petitioner and 
respolident named id this complaint, to appear at 

on -^, when and where 1 should ha?e said jury td 

try sqid cause. And after said jury were itnpandelled 
and isworn, as by the cerlificatd of the magistrate here- 
unto annexed, aod having chosen » foreman by 
ballot, I cohducted them to the premises in ^id 
complaint described, wh^n the parties we.re respect- 
'ively heard, after whichjsaid jul|>ra being by themsdves, 
agreed upon, and seeded up their verdict, which ia 
herewith Returned into court. C* W., Sheriff 

5. Prateedings ef qficei^'s upon a warrant or" writ of 
venire facias J ordering a Jury to be vmpanneU€d,t9 as^ 
sess damages occcmoned by the lading out a highway, 
a, Applicst|»iB ^0 XhA teUctiAHi. 

W ""' ' ! ■■ SS. — — -. 18 . To the selectmen 6f the 
towd of Si fen said couttty-*-GR««tiNG.^ 

Whereas the (bounty (Sommissioners, at a term of 
their court begun and held at W; in said county, on 
the second Taeilday of — -*— last^ ordered and ad- 
judged that ar jury should be impannelled to estimate 
\h» damages sUstatipd by B« W. of f^., m said county^ 
occastoncid by the lapAf eut of a Highway over his 
land in said F., and »wftrirant« or writ of venire faciaa' 
under ihe seal of said court, directed to the sheril^of 
said coanty^ or eitiier of his deputies, h4s been duljiv^ 



Sudd and delivctred to me^for that purpose* ¥'oii aro! 
therefore required, in the name of the commonwealth 
bf Massachusetts, to appoint, as the lavr directs, by 
drawing from the jury box of your town, three good 
and lawful men to serve on said jury, and th« names of 
the fterions so drawn, you are to certify seasonably to 
me, that they niay bo duly notified of their said ap« 
. poiotment. I>ated this — ^ day of ^A. D. 1830, 

S. D., Dep^y Sheriff. 
h, SeleetmefiS cerJificate. % 
'• , To S. D., a deputy sheriff of the county of W* 

We hereby certify, that at a meeting of the select-* 
men of the town of S* duly notified for that purpose, 
and held this dajj, at the house of in said town, 

R. H., C. S., and D. W., were drawn to serve as jurors^ 
pursuant to the foregoing requisition bj^you qjade up- 
on us* ^ ) Selectmen 

i ' ofS. 

8 — , 1830. 

t, NotiCii to tb« jurors. * 

ToR.H.,E.S.>andD.W.ofS.,intheeiuntyofW. 

Toti hMi^ been drawn add appointed b/tfae select* 
ttsen of thB town of S. to serve as jurors in e^stimating 
thef damages that have been, or will be Sustained by 
B. W. .of F., in sf^d coutity, occasioned by the lay* 
ing out of a highway over his land in F., are sef crally 
hereby summoned to come before me at the house of 
in 8«id F., on Thursday the -r-— day of- 
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instant, at ten o'clock in the foi'eiioon, to be impfiiinel- 
led afld sworn as jarof s in the matter abovementionedl^ 
Hereof fail not, as you .will answer your default und€r 
the penalties of the law in this case made and provided. 
Dated at P. this-*— day of-— ^ — 1880. 

S. D. Deputy Sheriff. 
d. Cetti^catd «f tlT« ^a^ to the jiirors'. ' 
W — -. ss. — - 18 . 

Personally appeared A. B., G. D., E. F., ^c^'who 
>i^ere impannelfed as a jury by 1$. t>, a deputy sherififof 
«aid doudty^ aii^d made dotemir tfAih that they would 
faithfully and iif^partially ^siionate t!he damages that 
%av« beefl, or wiUbe sttttlfin^d liy A t^ of said F., oc» 
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oasiona^ by the laying of a highway over his ladd 
in F. And that they would render a true verdict there* 
io, according to law, and the evidence that should be 
given them. E. F. Justice of Peace. 

c. Retarn of the officer. 

FurMiftnt to this wariant, I made application to the 
gelectmen of the towns of S., L., A*, and W., four diis- 
interested towns In said county, recjuiring them to 
draw from the jury box the names of three good and 
lawful mem fqr each of said towns, to serve on the jury 
herein ordered, and the Q^id selectmen made due i^ 
turn of said applications as follows, to wit : A., B., and 
C. were returned from the town of S. — C% D., and E., 
from the town of L. &c., as appears by the certificates 
of the selectoien of each of said towns hereto annexed ; 

and on the day of—, I summoned the said 

persons«80 returned as jurors, to come before me on 

Thursday the day of , at ten o'clock, A. M., 

at the hou^ of — — , in said F. ; and on the day —of 
■ ■! notified the parties concerned, to wit : £. H^the 
petitioner, ^Within named, and S'M". Esq., who was ap- 
pointed by the county commissioners, to act as agent for 
the county in the premises, of the time and plltce of the 

impannelling said jury : and on the said '• 69^ of , 

I proceeded to impannel said jurors, and caused them 
to be Mvora before D. B., E^., one^f the justices ef 
the p«ace for said county^ as by hislbertificate hereon. 
And after said jury had chosen a foreman by ballot, 
and &II7 heard the parties, I caused them to be by 
themselves, when they agreed upon, and sealed up 
th«ir verdict, which is herewith returned into court. 

* S. D., Deputi/ Sheriff. 

Tbe officer must likewise make a bill and return of the 
travel and attendance for himself and each juror. The 
fees established by law, are to the officer four cents a 
nile for all necessary travel, and one dollar and fifty 
cents for each day he shall attend the jury. — St€^. 1S02, 
and 135. 

The jurors, by a new act, are entitled to one dollar 
and twenty-five cents for a day's attendance, and six 
cents a mile for travel each way. — Stai. 1827, ch. 72. 

This aet was omitted on page ISO. 
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^ . /. Verdict of tiie Jttit. 

The jurj impanoelled by S. D., deputy sheriff of the 
county of W., on the day of to, e«itimat» 

the damages occasioned by the laying out of a highway 
, orer land of B. F. in F. in said county, being firH 
swornf and haring chosen A, B. bf ballot, .as fofenkan, 
aAef fully hearing the paKieg in the case, do find that 
the said B. F. recover against the said coonty of W<— ^- 
the sum of for ht$ damages occasioned by the 

laying of said highway, together with the costs of tbis 
jilry. Witness our hands and seals at F. the dny 

o( , A. I>. 

R* MAt Deal* 

D. W. Seal^ 

' I 4tc<t- ft-c* 

E. Miscellaneous forms. 

1. Receipt fet p6nmi€i pffaptfty. 



Received of R. ^depiity iibMtt, (of safe keeping, 

(h6 gobds and dfa^fels following, Ht. of the 

Value of — i-'^-^dolIarsi, Which property the siaid ofBcei^ 
has taken by virtue of a writ against P. S. in favor of 
D. C, rettirnable &c., and in consideration of one dollar 
paid me by the above named officer, the receipt whereof 
I do hereby acknowledge, I hereby promise and agfeii 
safely to keep and to re-deliver all the property above 
mentioned to the said officer, or his order, or to his 
successor in office on demand, to be delivered at B. iii 
the like good order and condition that the same is noW 
in, free fVom all charge and expense to the above nam- 
ed officer or the creditor aforesaid ; and I agree that 
a demand on me shall be considered as binding on 
me, and I further agree that if no demand be made 
upon me I will within thirty days from the rendition of 
Judgment in the action aforesaid, re-deliver all the 
above described property as aforesaid, that the same 
may be taken in execution. A. B. 

&c. 
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3. Service when one of the defendmUs is out of the States* 

Ante^ page 30.* 

N 88. June 17, 18 — . 

Bj virtue of this precept I have attached the goods 
mentioned in the schedule hereto annexed, as the prop- 
ertj of the within mentioned A. B., C. D., and £. F. 
to me shewn bj the said G. H., attorney to the plain- 
tiff, and at the same time left a summons at the last 
and usual plaee of abode of the said A, B., and C. D. 
I also made diligent search for the said £. F., bat 
eould not find him, and he having no tenant, agent, 
trustee or attorney, within this state, I left for him a . 
summons with the said A. B. ' J. E., Sheriff. 

Fees — service, $1 30 

Travel, 129 mUes, 2 70 

$4 00 

3. Return of execution upon trustee process. - 

MiDDLKSEx ss. May 2^, 1825. 

By virtue of this execution^ I have taken fifty ploughs, 
the property of the within named A. B., the principal, 
&c. [as in the return of the sale of personal proper- 
ty,] in satisfaction in part of this execution, to wit : for 

the sum of ; and on the day of , I 

received of the within named G. D., one of the trustees, 
the sum of——, and of the within named £. F., the 
other trustee, the sum of « '■ , the same sums of 
money being in the hands and possession of the said 
C. D.^ and £• F., and being by them discovered, ex- 
posed and delivered to me as the property of the said 
A. B. All which is in full satisfaction of this execu- 

* ir^he defendant has ever been an inhabitant of the State, 
it 18 not a good service Ito attach his estate, and leave a sum- 
mons with his tenant, agent, or attorney.— 8 Pick. 163. 

When the defendant is not an inhabitant, and has no last placa. 
of abode known to the creditor, or officer, and the fact appear- 
ing from the officer's return, the court shall ordjsr such action 
continued until notice shall be given in such way as may be or- 
dered : And on satisfactory proof that such notice has been giv- 
en, and if the defendant does not appear at the term to which 
the same was continued, then judgment may be rendered against 
him, which shall be as valid as if personal service had been ' 
ffiade by a proper officer.— 6^/a/. 182^, ch. 114. 
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tio^n and all fees. I therefore return this execution 
wholly satisfied. G; H., Deputy Sheriff. 

Fees— levy, f 5 00 
Travel, 5 miles, 20 

f 5 20 

4. : Forms for surrender by hait of his principal, into 
the custody of the jailer, — Page 98. 

I It is the duty of the ba^ to furnish himself with an 
attested copy of the original Vrit, and a copy of the 
ofieer's return upon it ; ^nd if the writ has been enter- 

> ed in court, a Certificate of the clerk or justice of the 
proceedings upon the action ; as, whether the suit still 
remains pending, whether judgment is rendered, or ex* 
edotion issued, and the return upon the execution.* 
Upon the copy of the original writ, he should make the 
surrender as follows : — 

a. Form of a^ sarrender. 



To A. B., keeper of the jail in W« 



"» 



% 



|l hereby surrender into your custody the body of 
C. D., the'debtor, for whom I was bail upon the pro- 
cess of which the within, [or the annexed] is a copy, 
W 18 . E.F. . 

d. Notice to the creditor. 

To G. H. of . 

You are hereby notified, that I have this day surren- 
dered into the custody of A. B«, keeper of the jail in 
W., the body of C. D. of — Jor whom I was bail, • 
upon an original writ in your favor, bearing date — — 
and returnable at the court of common pleas for the 
county of W— ^ term A. D. 18 . [I having this day 

paid ■' -, Esq., your attorney, $ the costs of your 

suit upon^cire facias in this case :] and you are further 
' notified, that the said C. D. represents himself as poor, 
and unable to support himself in prison, and that the 
jail keeper requires satisfactory security for the ex- 
penses of his support. Dated at W, this — day of 
, A. D. 18 . E. F. 

This notice must be given to the creditor, or his at- 
torney, within fifteen daiys after the commitment, and 
untilthe jailer has satisfactory evidence that it has 
been so given, he will charge the expenses of the debt^ 



« 
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or*i boar# t$ iJie bitil. It would probably prer^t 'm^cti 
UD«(ertaint J, if the notice should be given to Ae cred*^ 
itor by an officer, who would ma^ie return of the fact. 

If the surrender' is After tips issuing of the writ of 
scire fatieuj the costs of Ihut fuit, must be first paid ; 
and 1%e notice to the ere^itor varied accordingljr. 

Any complaint made to the jailer by the debtoir, bf 
his poverty, is sufficient for the keeper to furnish him , 
board at the expense of tbe creditor, or bail. The V 
usual complaint, and requeit for a notification to his 
creditor, to obtain the bepefit of the onth' for the reHikt 
of poor priaoners, is undoubtedly sufficient. In other « 
cases, it would be most prudent for the jailer to obtaia 
the signature of the debtor to a^certifi^ate of .the fad. 
If the debtor represent himself as poor, it is immaterial 
to the jailer, whether the statement be triie er not."-^ 
Pick., 259—7 Ibid, 217. 

5. Form of complaint tQ the jailer by a debtor^ wken 

unable to mpport himsdf in priton. 

To A. B., keeper of the jail in-W — ^. 

C, D., a prisoner in jour custody, upon a — *-, at 
the suit of G* H., complains that he is poor and unar 
ble to support himself in prison, apd he claims relief 
as a pauper. 

W 18 . C. D. 

6. Form of a tlam, to he made hy4h$ l^e^er upon the 
creditor, his attorney t or the officer moMng the commit' 
ment, or haiL ^ 

To E. F. of u 

C* P* of , who ifi this day committed for debt, 

into mv custody, by you, as [creditor, attorney, offic- 
er, or bail,] claims relief as a pauper, and I require 
satisfactory security for the expenses of l|ii support 
while he remains a prisoner upon this commitment. 

W ,18 . A.B.,Jaikr. 

7« Forms for poor debtors to obtain relief, by talcing tie 

oath prescribed by law. — Page 21^ 

a. Complaint to th« j;^il ke«pf r* 

^0 A* Sm under keeper of the jail in W* 
I hereby complain unto you, that I hate not estMe 
■officient to support myself ia piisen^ onai fiqMat 
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* '-i ' . • 
joa to make application, for me, to eome justice of the 
l^ace in th^s county, for a noti^cation to . 

the creditor iRt whose suit I am i^mitted, 
signifying my desire to take the benefit of the law mad# 
in behalf of poor -prisoners. Let the citation be re* 
turnable to you, on the day of next, 

and if it is not convenient to procure a service upon 
^e creditor seasonably, the justice is. requested to 
leave the day for taking the oath injblank, and to re- ^ 
quest the officer making the service, to supply the 
same, by inserting a proper day. ^ 

W jail, 18 \ 

6. Jailer 8 application to a jasMce of the peace. 
To W. £. G. Esq. one of the justices of the peace 
in and for the county of W. 

In behalf of a prisoner committed to 

my keeping, on execution for debt^ I apply unto you 
for such notification to his creditor as h^, in his com- 
plaint above written, has requested : And 1 herewith 
exhibit to you a copy of the execution whereupon be 
is committed. 

Undtrhupet vf the 
jail at W — : 
«• Notification issned by tbe jnsticA. 

SS. 1 , 

To 0^ . 11^ ^^ county of 

You are hereby notified, that of ^ 

in the county of W , #ho is a prisoner in jail in 

W , in the ciunty of W .^ , on an execution 

at your ftuit, issned from bearing 

date , dfsifes to take the privi- 

lege and benefit allowedijn and by an act for the relief 
0[ poor prisoners who are eommitte4 by execution for 
debt; and that, at the ^welling h(tas^ of the keeper of 
the laid jail, on the clay of next, at 

ten of the dock in the forenoop, the i^id 
^ will be admitted to the oath er affirmation allowed bj 
said SKt, unless some sufficient objection be made on 
your part. Given under my hand and seal, thif 
day of A' D. 18 • 

JusHet of ti$ fUM* 

9S 
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d. Direction to the officer. 
Comnumcealth of Massmchiuetts. 

.* To the sheriff of the county of or his 

deputj, or either of the constables of^thfi town of 
in said county. — Greeting. 

You are directed to serve the aboye notification up- 
on the aforesaid creditor, and to inak,e return of the 
«ame with your doings, to the said jailer, before the 
time therein set fof taking the said oath. If the blank 
for the day of taking the oath is not filled, the officer 
is requested' to supply it, by inserting a day thirty days 
next after the service, an^ if said day falls on Sunday, 
to insert the next day. Dated the day and year last 
aforesaid. 

Justice of the peace, 
e. Retani of Um Officer.— Page 212, and 171. 

w 88. ^ is 

I served the above citation upon the said 
by leaving a copy at his last and usual place of abode, 
or by reading the ssme in bis presence and hearing. « 

D. W., Deputy Sheriff. * 

Fees — service, 80 30 ^ 

10 miles travel, 40 , 

.>r- — ^0 70 

8. Form of bond for the liberty of the jailycurdf for one 

commiHed en executioru 

B^now all men by these presents^ that A. B. 4* C., 
are holden and stand firmly bound and obliged unto D. 
E. [the creditor] ■■ , in the sum of — -dollars, to 
be paid ui|to the said D. E., bi| executors, administra- 
tors, or assigns : To which payment, well and truly X<^.^ 
be made, ^e bind 'Ourselves, our heirs, executors, and 
administrators, jointly a^d severally, firmly, by these 
presents. < 

. ISh^h^ ^th our Seals. Dated tie — <- day of r- 

t> th^y^ar of our Lord^ one thousand eight hundred and 

The condition of the above written obligation is tach, 
that if the above bounden A., now a prisoner ip the 
commonwealth'« jail in W— — , within the county of 
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W— *— , at the suit of tlie.said D. E,, by virtue of an 
execution bearing date— *i-?— issued against him i£ipo& 
a judgment recqvered at the — i — ^ [here name the '^ 
court, at which judgment was recovered] shall not de- 
part withoat the exterior boundaries of die debtors' 
liberties of the said jaif;. until he be lairfiilly discharg-, 
ed; and also, that be shall at the expir^on of ninety^ 
days from the day of his commitment^ surrender him-', 
« self at the jail house, for the purpose of being commit- ' 
«^ ted to clo^'e Confinement, unless he shall before th^t 
""'time have been discharged- by payment of snid execu- 
tion, or by order of law ; then the above-Svritten obli- 
gation shall be null ; otherwise, it shall remain in full 
force and virtue. 

Signed, sealed and delivered 
• in presence of / 

9. Jail bond far one committed on a writ ^ or surrendered 

hy his bail. ' 

[The obligatory p&rt is the samd as iii the above.] 

The condition of the abote written bbltgktion is sttch, 
tbat whereas the said A. B. hatb beeta, and is now im- 
prisoned in the prisob at P„ in the said county 6f P. by. 
virtae.of a tnrit of ' ^ in ftivor of G. H. against the 

said A. B; in due fdrm of law, which was made retiirna- 
bletothe court on the day of , 

as by the said writ, now in the custody of J. H., the 
^keeper of said prison^ trill iappear. ' 

Now if the said A. B., from the time of e:cecuting 
this bond, shall contini|e a true prisoner within the 
limits of the jail yard, until he shall be lawfully dis- 
charged, and shall not depart without the exterior 
bounds of said jail yard, until lawfully discharged from 
said imprisonment, and commit qo manner of es^cape, 
then the said obligation to be void, otherwise to re- ' 
main in full force. 

Signed, sealed and delivered, A.^B* [!<• 8*^ 

in presence of E. F. [l. s.[ 

G. H. [li. 0.^ 

Rephvin band, 

[The obligatory part of this bond is the tatne an in 
the bond for the liberty of the yard.] 
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The condition of the abore obligation is such, that 
whareas tho said A. B., on the day of sued 

out a writ t>f replefin against the said C. D., returnable 
to the eourt of cotnmon pleas next to be holden at Pm 
inithin and for the county of P., on the of next. 

Now, therefore, if the said ^. B. shall prosecute the 
said replevin to final judgment, and pay such damages 
and costs as the said C. D. shall recover against him ; 
and also return and restore the same goods and cliat> 
tels (or cattle) in like good order and condition as 
when taken, (incase such shall be the final judgment;)* 
then^the said obligatfon to be void, otherwise to remain 
in fun force. 

Signedt A^c. 

Bcdl bond. 

Know all men by these presents. That we 
are holden and stand firmly bound and obliged unto 
Esq., sheriff of the county of i in the 

turn of dollars, to be paid unto the said 

his sueeessors in the office, or assigns : To the which 
payment, well and truly' to be made, we bind ourselves, 
our heirs, executors and 'administrators, jointly and 
severally, firmly, by these presents. Sealed with our 
Seals. Dated the day of , in the year 

of oiir Lordi one thousand eight hundred and 

The condition of this obligation is such, that where-. 
as the body of the above bounden is, by force 

of a writ or process bearing date of the 

day of in the year of our Lord, one thousand 

eight hundred and , taken at the suit of 

in said county, 

.. • 

to answer unto the said^ in a plea of 

by commenced, to be heard and tried before 
within the said county of on the 

day of as by the return of said writ or pro- 

cess will appeiM^ : If, therefore, the above bounden 

shall appear, to answer the said 
ufion the said writ, and shall abide the final judgment 
thereon, and shall not avoid, then the above written 
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obligation shall be null ; otherwise it shall remain in 
full force and virtue. 

Signed, Sedltd and Delivered 
in presence of us, 

F. Habeas Corpus. 

1. Form of return, with the body and copy of the mit" 

timus. 

I, A. B. esquire, sheriff of the countj of C. cer- 
tify, that before the coming of this writ to me directed, 
J. M. in this writ named, was comnUtted into mj cus- 
tody by a certain mittimus from a justice of the peace 
in and for the county of C. aforesaid, the tefior of 
which said mittimus follows, in these words : (Jiere set 
out the mittimus verbatim at fuU length^) And this " 
is thexause of taking and detention of the aforesaid 
J. M. under my custody. Tet the body of him the^ 
said J. M. f have ready as the writ requires. 

W. C. Sheriff. " 

2. Return of Languidus. 

By virtue of this writ I certify to you, that before ' 
the coming of this writ by virtue of another writ be- ^ 
fore directed to me, A. B. within named* was in- the 

prison at , and there lay jiek and infirm, and in 

the same prison as yet )tes sick and infirm, so that I * 
cannot, for l^«r of his death remove htm. Therefore, 
I cannot ||ave th^ body ef the saictfi^ B...at the d&]^ * 
and place within namedlt "" 

^ . . ♦ ^M;N. Sheriff. 



4 



G. . Inqueste. / 

* '1. Coroner'* 8 wartant fir sukmonivl^ a jury ofinqwosti' 
• S. ; . is;,, ^ 

I ^ L. 8. To either ef the constables of B« in jthe said''^"'' 
* county of S., Grsitino. 

^ These are in the name of the commpitwealth of Hai- 
eaehttsetts. to require yppi^mmi^ately to surnqfion and 
warn good and lawful men of t|ie said town ^B., 
to appeaf before me, W* G.t one bf the boron^rs of the 

♦25 
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laid county of S.t at the dwelling houae of i or at s 
place called « within the said town of B., at the 

Aour of 9 then and there to inquire .upon the view of 
the bodjr of , there lying dead, how and in what 

manner he came to his death, 

Fail not herein at your peril. GiTen under my hand 
and seal at B.| the day of , in the year of 

our Lord one thousand eight hundred and 

W. G., Cortnur* 

' 2. FaremaiCs oath. 

Ton solemnly swear, that you will diligently inquire 
and true presentn|ent make on behalf of the common* 
wealth, how and in what manner A. B., who here lies 
dead, came to his death ; and you shall deliver up to 
me, ond of the coroners of this county, a true inquest 
thereof, according to such eridence as shall be laid 
before you, and according to your knowledge. So 
help you God. 

3. Juror* s oath ^ 

Such ^ath aa your foreman hath taken, you, and^ 
each of youf' shall well and truly, observe and keepr 
So belp you God. 

4. Pr/^elamMon hy the constable for information. 

If any person can inform the coroner, here present, 
or this inquest, how A. B., who here lies dead, cam^ 
to his deathi let him draw neat and declare it, and he 
shall be heard* 

4. SApoena for toitnesees, 

. Te A. B., (additi^,) andrC.D., (addition,) both bf^ *^ 
B.,4nthesaid county<9 ' Grketino. 

^»Toa are hereby required in the name of the com- 
moBWealth of Massaflshusetts, tirmake your appearaaro ' 
before me, oie of the oor^nt^ri' of the . iM coim- * 
tj of 6., at the dwelling house of ' , or at *" 

a place called , within the said town of B., « ^ 

on this day of instant, at the hour ^ 

of , then and there to be examined, and to de* 

dare jour knowledge concerning the death of A. B., 
then lying dead, upon whose body an inquest is then 
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and there to be taken, in pursuance 6f a warrant thit 
day issued bj me, a coroner of the said county. Here- 
of fail not, as you will answer your default under the 
pains and penalty in the law in that behalf made and 
provided. Dated at B* aforesaid, this day of 

, in the year of our Lord,»one thousand eight 
hundred and W. 6., Coroner. 

5. Witnesses* oaih. 

You solemnly swear, /that, the efidence which you 
;ihall give to this inquest, concerning the death of A. B., 
4ie/e lying; dead, shall be the truth, the whole truth, and 
nothing but the truth. So help you God. 

6. Recognizance of witnesses* 

d. ss. 

Be.il remembered, that on the day of , 

in the year of our Lord, one thousand eight hundred 
and t before me, W. G., one of the coroners of 

the said county of S., personally appeared A. B., (ad- 
dition,) and C. D., (addition,) both of B., in said eoun- 
iy, and acknoiirledged themselves severally indebted to 
(% the commonwealth of Massachusetts, in th^ sum of 
each, to be levied of their goods and chattels, lauds and 
tenements, and in want thereof of their bodies, to the 
use of the said commonwealth, if default be made of 
the performance of the following condition. 

The condition of this obligation is such, that if the 
said A. B. and C. D. shall personally appear at the 
^ ^ext supreme judicial court, to be hblden at B., within 
and for the said county, on the Tuesday df 

. next, then and there in said court, to give evidence of 
i ^ what they know in relation to the trial of any person 
tft <# cfeeerne4 in the death of A. B., late of B. aforesaid, 
(addition,) upon whose body an inquest has this day 
* been Caken in pursuance of a warrant issued by me, as 
coroner of the said county ; and shall net depart with- 
outlicense ; then this recognizance shall be joid ; otk* 
, erwise the same shall remain in full force and virtue* . 

. W. G.« Gm-mmiw 
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?• tngtnsUian in cait of murdtr4 

8. 88. 

An inqaisition taken at B., within th« said county of 
C, the day of in the year of our Lord, 

One thousand eight hundred and 9 before R. G., 

j^btleman, one of the coroners of the said county, up- 
on the view of the body of A. B., there lying dead, by 
the oaths of six good and lawful men, who being 
charged and sworn to inquire for the commonwealth 
when, how, and by what means the said A. B. came to i 
his death, upon their oath de say, that B. £. of F; ii|^ 
said conntyt laborer, on the ^day of ' with 

force and arms, at F. in said county, in and upon the 
amid A. B„ in the peace of the coromonweahht then 
ttod there being, feloniously, wilfully, and of his* mal- 
ice aforethought, did make an assault, and that the said 
B. £. aeertain pistol then and there charged with .gun- 
powder and one leaden bullet, which saio pistol'he the 
•aid £. in his right hand then and there held, then and' » 
there feloniously, wilfully, and of his .malice afore- 
thought did discharge against the said A* B., and that 
the said E., with the leaden bullet aforesaid, out of the s 
pistol aforesaid, by force of the gunpowder aforesaid, 
by the said £• discharged as aforesaid then and there 
feloniously, wilfully, and of his malice aforethought, 
did strike, penetrate and wound the said A B«., in and 
upon the right side of the belly of hiirf the paid' A. B., 
giving to him the. said A. B. with the leade^i^ bullet 
aforesaid, in and upon the right side of the belly, and ^«*. 
Mar the right hip of him the said A. ^. one mortal 
woundv of the depfh of four inches, and the bread^ of ^ 
one indi, of wMcb said mortal wound the said A* B^, ^'\ 
then and there instantly died: And to the jufoii •' • 
aforesaid, upon their oaths aforesaid, de say that the » j^ 
aforesaid A. B«, in manner and form afor«sai4,^then * ' 
and there, of his maliee aforethought, did kill and • 
marder agafnst the peaee and dignity of the Comraidii- • i 
wealth, and the laws of the sane* Ip witness where- • • 
of, the said coroner and jnrors to this inquisition htetye, 4- 
•«t their hands aind seals the day and year abore said. 

H. C L» s» 
Jbc. 
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[If it appears that the death was occasioned hy self- 
murder, by one in his right mind, saj,] and so the 
jurors aforesaid, upon their oaths aforesaid, do say, ' 
that the said A. B. in manner and form aforesaid, then 
and there voluntarily and feloniously, as a felon of - 
himself> did kill and murder himself, against the peace. 
In witness, &^c. 

[If it appears that the death was by misfortui^e, say,] 
and so the jurors aforesaid, upon their oaths do sayy 
that the said A. B. in manner i^foresaid, came to his 
death by misfortune. 

[If innocently, by the hands of another person,]-— 
the jurors upon their oaths aforesaid do say, that the 
aforesaid P. S,, the aforesaid A. B., by misfortune, 
and against and contrary to the will of him the said 
P. S. in manner and form aforesaid, did kill and slay. 

H. Constables' Forms. 

1« Farm for warning town meetings hy a constable* 

•The general rule in this, as in most other cases, is 
for the officer to make his return a complete answer 
to the command contained in his precept. The se- 
lectmen make their warrant under their hands and 
seals, and direet the mode of service, generally, by 
posting up an attested copy of the warrant, or, by caus- 
ing the substance of it to be published in a newspaper. ' 
At the bottom of the copy, the constable should make 
this order : — 
W ss. Town of W 18 

The inhabitants of the town of W- above cM 

scribed, are hereby notified, to meet at the time and 
place, and for the purposes mentioned in the foregoing 
warrant. A. T^.^ Constable ofW^ 

% Return upon the warrant. 

W ss. Town of W^ 18 

Pursuant to the within warrant, I l}ave notifi- 
ed the inhabitants of the town of W— — , herein 
described, to meet at said time "and place, and for " 
the purposes within mentioned, by posting up attested 
copies of this warrant, at each of the public meeting 
houses in said town, ten days before ihe time set for 
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meeting : and I hare, likewise, camed the solv- 
stance q( said warrant, to be published in each of the 
public newspapers printed in said town. 

S. W., Oanstable qfW. 

Fees — 4 copies ^^^X^a qq 
pages each, ) 
Trarel, 04 

.fl 00 

3. Return far notifying town officers. 

P^- 18 . 

Pursuant to the within warrant, I have notified and 
summoned the several persons within named, to ap- 
pear before the town clerk, and take the oaths of their 
respective ofSices, astherein directed.' 

J. B.) Constable. 

4. Notification to a person dffimim as a juryman. 
E. 89. To A. B. of B. 

You arc hereb7< notified that on th« * * ^dajr of 
instant, you was dmwn to serve «s a. ju- 
ror, at the Court of Common Pteas^ to be holdeo at S. 
within and for said county, on the day of , 

and you are notified to attend said court on the second 
day of its sitting, at ten o'clock, A. M. 

M. B.» Constable of A. 

5. Return of the venire. ' 

W. ss. B 18 . 

I have notified and warned such of the freeholders 
and other inhabitants of the town of B. ^foresaid, as 
«re qualified by law to vote in the choice of representa- 
tives, and particularly the selectmen and town clerk, 
to assemble, as within directed, to appoint, as the law 
directs, one man to serve as ft traverse juror, and one 
man to serve as a grand juror, at the within mentioned 
court ; and A. B. was appointed to serve as a traverse 
juror, and C. D. was appointed to serve as a grand ju« 
ror. And I have notified and summoned them four 
days before the sitting of said court, to appear and at- 
tend the same accordingly 

" ' • E. F , Constable of the town of W. 
Fees^serviee^ f 25 

Travel, 
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An attfOshmejDit of all the debtor's laads iti the town 
of B. is a good attachnient of his right to a tenancy in 
c common in that town.— 4*Crrcc«/caf, 453. 

, It is not necessary for J^ie officer td make an actuAl 
enti^r into th^ lot, to coniii^^ an attachment of the 
estate.-<-li&t(f. ' .^ 

When the defendant had removed to another town, 
the officer was held liable for % false return for leer- 
ing the summons at his former place of abode. — 5 
Gr^cnfeof, 234. 

If goods CQnsigned to a commission merchant 

. for sale, and on which he has a balance due to him 

from the owner, are ifttached as tb^ property of the 

factor, the owner may maintain trespass against the 

officer. — 8 Pick. 73. 

If the owner sells such goods, while under attach- 
ment, he may still maintain an action in his own name. 
—Ibid. ^-* ' 

If an officer, with a wdt against B., should take the 
' goods of A. while in his possession, A. may repel him 
by force, a|i he migdbt any other treqiasser, who is not 
an officer.— 15t^, 133. 

An o^cejr i^enl on board of a ship to attach goods 
w|)ich were^n the lower hold cc^verpd up by other 
goods ; he returned an attachment, without ^oing be- 
low to see the goods, but left a keeper^ board who, 
took po Session of the goods as, fasf as they were hoist- 
^ed up: this was. held to beji valid attachment. — Ibid^ 
498. _ -■' 

A bi|ilding placed by an individual, upon land of the 
public,^is personal' property, an4 a sale of a right in 
equity of redemption of such property, isjroiid. — Ibid^ 
«83. 

A receiptor is not discharged from his liability by an 
amendment ofthe writ.— -At J, 4124 

Nor woiild the bail be discharged, if the amendmeol 
does not substitute a new cause of actlon.-^i6td 

i 
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Wbere a person, appointed by an officer to take 
custody of foods attached, and he abandons the pos- 
session, so that the property comes into the hands of 
an adrerse claimant, the attachment is lost. — 8 Ptc^;, 
419. ^ 

A return of an officer, that he has attached certain' 
property, is not of itself sufficient evidence of the at- 
tachment, in a suit against him by another officer 
claiming to have attached the same property.*— I&tcf, 
397- . 

It is a' sufficient attachment of hay in a barn for the 
officer to go within view of it, declaring that he attach- 
ed it, if he post a notififation of the attac^ent upon 
the door of the barn. — Ibid. 

But the declaration of an officer, that he has attach- 
ed it, and is then watching it, it seems, is not sufficient 
eridence. — Jhid. 

Nor is it sufficiapt for him to^gire notice of the at- 
tachment, after another attachment by the second of- 
ficer. — TWA ^ 

A person becoming bail in another of the United 
States, may pursue his princigal, and take him upon a 
bail piece within this jorisdk^ion ; but the court inti- 
mate that bail ifrom a foreign country, would not hare 
this privilege. — Ihid^ 138. ^ 

Tne mle that an officer most takjs actual possession 
of goods attached, does not apply to things immorea- 
ble, <fr wh]9h cannot be removed without great injury.—* 
8Pidt.405. 

Thus, a bailding uponjiland of another, which was 
admitted to be personal estate, and the officer attaches 
it, as he wouM real- estate, without placing a*)Leeper 
over it or taking any possej98i9ni yet the attachment : 
was sustained. — Ibid. « ^ ^ 

When goods are intermingled, an officl^rls justified 
in taking the whole : Sut when the owner aftei^ards 
points out his own goods, the officer has not right to 
aell such *articles.-—i&tW, 443* > 

If the bill of sale names articles similar to those con* 
fessedly belonging to the debtor, but wbieh cannot be 
distingifished, the officer has a right to sell such as aro 
jthe most valuahlB.—- ibU, ' 
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1. Ofth§ recent statute in Mcnne^ respecting statutes. 
^ a* Of the appointment of deputy sheriffs. 

Na appointment or removal by the sheriff, of a dep- 
uty, mil be ralid, until it is recorded in the clerk's of- 
fioe of the county, for which the sheriff is to paj twenty- 
five cents.— iSifa^. 1829, ch. 445. 

6. 'Duties of deputies to account fbr fees. 

Each deputy is to keep an exact account of all fees 
and emoluments of office by him received, with the 
items thereof; and within twenty days next after the 
first daj of December annually, he must make return 
of the same upon oath to the sheriff. — Ibid, 
c. Duty of sheriff concerning fees. 

Each sheriff shall within ten days after the twenti- 
eth day of December annually, make up an account 
of the amount of all fees returned to him by his depu- 
ties, for travel, services, and other emoluments of of- 
fice, specifying the different classes of items thereof 
which have accrued, or shall be due from his deputies, 
and also the amount of all emoluments of office which 
have accrued to said sheriff, within one year next pre- 
ceding ; and of this account the sheriff shall make 
return, under oath, to the county treasurer within 
said ten days, and after deducting his salary, and 
also the amount of said account which has accrued, 
and become due to him, otherwise than from. his dep- 
uties, he shall pay over the residue for the use and 
benefit of the county. The treasurer is required an- 
nually, to transmit an attested copy of the sheriff's ac- 
counts to the secretary's office, shewing the amounts 
retained and paid over by each sheriff. — Ibid, 

d. Salary of sheriffs. 

The sheriffs of York, Cumberland, Lincoln and 
Kennebeck, are limited to 9 700. — Penobscot, $ 600. — 
Oxford and Somerset, $500. — Hancock, Washington, 
and Waldo, $400 each. 

No sheriff shall demand or receive of his deputies 
any part of the fees for collecting Justice executions, 
when the debt does not exceed $20. Nor shall he be 
entitled to more than twelve per cent, on the amount 

26 
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of the fees and other emohiments received by his dep- 
uties.— i&tc?, ch. 445. 

e. Fees of officeri. ^ 

The fees for sheriff, deputies, coroners and constat 
bles, for the following serviceSt shall be as follows : — 
For the service of an original summons, I g n 25 
capias or attachment, with summons, i 

If more than one defendant, for each, 25 

Where a special service is made either by tak- 
ing property or body, for each defendant, 50 
For the service of a warrant, 50 
For a bail bond, 20 
When an officer necessarily crosses a toll bridge or 
ferry, to serve process, he may charge the toll for a 
man and horse. 

For travel by water, across a river, or to an island, 
where no ferry is established, such sum as the court 
may allow. 

For levying and coUecting ^xecntions in personal 
actions for every dollar of the first hundred, 03 

If above $100, and not over $200. 02 

If above $ 200, for every dollar, 01 

For collecting cost on a writ of possession, the same 
fees as on an execution. 

And the said fees shall be instead of the fees hereto- 
fore allowed for the same services. 

2. Justice process in Maine* 

In actions of assumpsit before a justice, when there 
are several defendants Hving in different counties, the 
writ and the execution may be served and levied by the 
several officers of each county in which either of th^ 
defendants live. So, when a debtor may have person- 
al property in another county, the process of a justice 
bf the peace in any county, may be made to run against 
said property. — Stat, ch, 359. 

3. Of officers calling assistance. 

Tho severHl statutes of this state concerning aiding 
sherifii referred to on pag^ 156,:baTd been rei-enacted 
in Mfalne.— iSfa/. ch. 76—92—17. 

Tberpow^r of she? i Sa ift«zlended to suppressing any 
opposition by threats or menaces, offered to a survey- 
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Of, who is directed to run the lines of any lands by or* 
der of any court. — ch. 340. 

By the common law, the sheriff, or any civil officer, 
has power to call to his aid any of the inhabitants ef 
the county, armed or unarmed, to aid him in the exe- 
cution of any process of a civil or ^criminal nature. 
The penalty for disobedience in the execution of a 
process in criminal cases, is probably none other than 
is before recited, page 156. 

In the execution of mesne process, the* sheriff may, 
although he is not obliged to call aid \ but upon an ex- 
ecution, the officer is liable for the amount of the debt, 
if he neglects to raise the posse^ in case of resistance 
to his authority. — 2 JPicJ^» 310, ante, "76. 

The remedy for disobedience in this case, it would 
seem, is by action on the case, wherein the sheriff would 
recover reasonable damages against any one, who 
should refuse to lend him aid| Or should xeiiicit his au- 
thority. 

In New Hampshire, there is a statole which subjects 
to imprisonment and fine any person who shall* wilful- 
ly obstruct any civil officer in the service of any mesne 
process or warrant, or any rule or order of court, or 
any legal order or command of a justice of the peace, 
or any other legal or judicial writ or process, or shall 
assault any officer, or shall set at liberty, or rescue 
any person arrested or committed on mesn« process 
execution, order or warrant, in any cause, civil or 
criminal. — Stat. 1829, ch. 101. 

4. Of the lien of the United Staiest 

Goods imported, were attached by a sheriff, he of- 
fering to pay or secure the duties when deposited in 
the custom house store to bi» order» afterwards they 
were attached by the marshal, at th.e suit of the United 
States, for the debt of the importer ; it was held that 
the United States had such a lien as to prevent an at* 
tachment by the sheriff, while they remained in the 
possession of the government, although they had no 
general lien. — 3 Pet* 101. 

The case cited (page 45) from 5 Pick. 130, Den- 
nie vs. Harris is iJiMrefora overrttled» 
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of writ, when it yacates attachments or releases 

bail, 40--41— 2d9 

Appbaissrs. 

of personal property, duties of, 46 
of real estate, how chosen and sworn, and duties, 100 

Abrest. 

of serving writs by taking the body, 60 

what constitutes an arrest, 66 

who are exempt from, 63 

when it may be made, 67 

inhabitants of towns liable to, 123 

relief from, by habeas corpus, 133 

of arresting the body upon execution, 144 

upon criminal process, 150 

ibr what eauftefly 151 

by what authority, 152 

at what time and place, 153 

when it may be without warrant, 152 — 236 

of offenders fleeing from justice, 180 

of apprehending them in New Hampshire, ^ 181 
of pursuing offenders into other counties, 181 

ASSIONM ElfTS. 

of property for benefit of creditors, 53 

general principles of, in relation to attachments, 53 
of the effect of foreign assignments, 54 

when possession must follow the deed, 55 

of the effect of a mortgage of goods, 55 

of the owner's reclaiming goods pledged, 57 

of attaching goods pledged, 58 

of the recent statute respecting mortgages and 

assignments of personal property, 141 

AssiSTAircE. 

may be commanded by officers in service of 

criminal process, 13 — 145—155 — 303 

how fees must be charged, and allowed, 187 
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of personal property, serrice by, 32 
of real estate, 59 
what constitutes mn attachment, 33 
articles exempt from, 84 
of articles exempt from their peculiar character, 34 
from their particular situation, 35 
by the provisions of statutes, 36 
by being affixed to the freehold, 85 
of articles exempt in Maine, 218 
in New Hampshire, 220 
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how the goods are to be kept, 33—41 
of the possession of things immoveable, 300 
goods when liable to a second attachment, 44 
upon corporate property, 51 
when prc^erty is assigned for benefit of creditors, 53 
of the franchises of corporations, 112 
of the shares of members of corporations, 115 
upon manufacturing corporations, 119 
in cases of goods mortgaged or pledged, 53 — 141 
when the property is changed by accession, 58 
of the lien of the United States, on goods im- 
ported, 45—803 

Attoritet. 

officers must not appear as such, 168—239 

of paying over money to, 143 

cannot be bail in Massachusetts, 73 

Bail. 

duty of an officer in taking bail, 60 

it must be by bond, 62 
how the bond must be executed, 62—63—292 

privilege of bail in attending court, 64 

of the liability of an officer in taking bail, 71 

who may be bail, and privileges of, 72 

may surrender the debtor in court, 173 

to the jailer with forms, 174 — 287 

to the officer holding the execution, 174 
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forms ofsurrender and bond, 287—292 
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Bailment. 
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a receipt, 49 

of the hablKty of the bailee, 49 
♦36 
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^ Forms for their proceedings, 297 
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in taking inquests, 228 

of the costs of their processes, 231 
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service of writs upon them, 50 
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for debts of the members, 52 

of the liability of the members, 52 

banking corporations, of selling their lands, 108, 

warrants of distress against, 110 
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of the levy of executions upon shares of members, 115 
* manufacturing corporatipnSi, process against, 119 
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Escape. 

on mesne process, 74 

on execution, liability of officer for, 145 

on criminal process, 157 

from prison, 221 

of principal from bail, 300 

from jail, liability of jailer, 224 

of voluntary and negligent escapes, 222 

of taking upon fresh pursuit, 223 
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of the manner of levving, 85 
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of the registry of the execution, 105 
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upon manufacturing corporations, 120 
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how the surplus money is to he applied, 142 

of payini; over the money collected open, 143 

of arresting the body upon, 144 
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of serving writs of leisin, mod pottetsioD, 'i9 

Forms for retarns of, see Forms, ft4*— 899 
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what fees may be taken by officers, 183 
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■ upon criminal orocest, 187 
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jailers^ fees, 226 
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what part shall be paid to sheriff by deputies, 22—301 

for assistance and conveyance, 187 
for expenses, a bill and affidavit must be made, 185—260 

for jurors to assess damages upon highways, 284 
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how collected and paid overt) 163 
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explanatory notes, 249—259 
for returns of writs, 260 — 262 
for returns in special cases, 262.— 279 
for impannelling juries, with notes, 279 — 285 
receipt for personal property attached, 261 
for jailer when debtor wishes to take the poor debt- 
or's oatb, 288 
bonds for the liberty of the yard, 290 
see contents, ^ 9«->]2 
Habeas cobpus. 

general principles of, ' 133—135 
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duties of sheriff concerning, 18 

how built and supported, 190 
limits of jail yard, how establiriied, and of bondt for 

the liberty of, 206—291 

Jailer. 
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to keep and return a list of prisoners^ 191 
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Labcent. 
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laws for imprisonment for debt, 219 
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mode of serring writs, 220 
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duties of constables, 241 
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Forms for proceeding, 274 
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bow attachments are made, 55— '58 — 141 
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to be delivered orer by sherifT, 16 
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entitled to tbe writ of habeas corpus, 133 
of arrest, commitment, rescue and escape of, 144—145 

on criminal process, 150 

may be received on surrender of bail, 173 

may be pursued and arrested in other states, 180 

how to be kept in jails, 193 

when to be discharged, I99i — 203 
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to be liberated upon oath, 312—^1*5 
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proceedings in, 125 

Form for return of writ, 262 

Form of bond, 291 
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a good return upon a writ, 75 

not upon an execution, ^ 144 
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of writs, and damages for false returns, 77 

of execution, levied upon- real estate, 104 

what facts it must contain, 105 

ofexecutions, general principles of, 145 

! upon sale of a right in equity, 93 
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I on writ, ^ 249 

for writs, common and special service, 26 1 

I when corporation shares are taken, 262 

\ when right of redemption is sold, 264 
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upon rents and profits, 270 
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writ of partition, 274 

warrants of distrett, 275 

when personal property is taken and told, 278 
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his compensation, 21-— 185 
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duty in csiminal cases, 151 

in serving search warrants, 158 

to secure stolen goods, 163 
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to prevent gaming, 165 
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notification to take depositions, 169 

for poor debtors in jail, 171 
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United States. 
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may be executed in other counties, 154 

in other States, how executed, 180 
for searching suspected places, rules for ienring, 158 

how returned, 160 

WiTVBSSKS. 

how summoned, 169 
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Writs. 

definition of, 27 
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mesne process, how serred, 29 

when by attachment, 32 
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Jfi»« 

















♦»^f !^4^^ 






